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PREFACE. 



The present volume is in form tlie Report of the Executive 
Council for the year 1914-1915 : and the Council has considered 
itself justified by the peculiar circumstances of the present time 
in annexing to the Report the papers prepared and printed for 
the Conference which was to have taken place at The Hague in 
September, 1914, 

Any reference to this year's. w^R -v^iiurdJje inadequate which 
did not mention the great personal loss to the Association's Council 
by the death of Lord Justice Kennedy. For the last 15 years, 
dating from the Conference at Buffalo, where he presided, until the 
present year, he has rendered invaluable services by a loyal interest 
in the work of the Association which never failed. In the course 
of a life deeply engaged in public, judicial and official work of all 
kinds, he always found tinje to take an active part in the routine 
of its administration. His contributions to the Conferences, at 
three of which he was President, will always take high rank among 
the literature of Public International Law. His work for other 
bodies than our own, such as his addresses to the American Bar 
Association, the St. Louis World Congress of Lawyers, his labours 
on the International Maritime Committee and the Institute of 
International Law, similarly testified to his high attainments as 
a Judge and as a jurist of the first rank. He added to his great 
abilities a real enthusiasm for the progress of humanity, 
a devotion to the cause of promoting International agreement and 
goodwill, and a rare kindliness of heart, which won for h-m 
universal respect and affection, constituting an imperishable 
memory to the Association. 

The lamentable outbreak of the present war, which took place 
with such startling suddenness in August, 1914, compelled the 
postponement of a Conference which, in view of the materials 



collected for its consideration, and the completeness of the prepara- 
tions made by our prospective hosts, the Dutch Branch Association, 
bade fair to be one of the most valuable in our annals. 
Our President, Dr. D. Josephus Jitta, who occupies the respon- 
sible position of Leg-al Member of the Royal Council of State in 
Holland, and Dr. G. M. W. Jellinghaus, the Secretary of the 
Branch Association and the Organising Committee, had bestowed 
an infinite care and attention on all details of the arrangements, 
and it can but be hoped that their efforts to ensure the success 
of the visit, separated by an interval of 40 years from the last 
Conference at The Hague, will bear fruit at a future and not too 
remote date. The Council have felt that the value of the papers 
prepared for that occasion should not be prejudiced by their 
publication being deferred for an indefinite time. 

The Catalogue of the Association's books and papers trans- 
mitted herewith will form a record which will serve to illustrate 
the scope and variety of the subjects brought within the province 
of International Law during the life-time of the Association and 
with which its work may claim some connection. 

It may be not amiss at a time when a world-wide upheaval 
of international affairs is taking place and a warfare of 
unprecedented scope and ferocity is proceeding between nations 
which have been called the Greater Powers by the civilised world, 
that an Association which exists in order to promote peace and 
goodwill among nations should declare 'ts conviction that the 
Law of Nations has neither come to an end nor has broken down 
as an instrument for human good and progress. It may be that 
immature schemes of world union have shrivelled in this fiery trial : 
but the very facts that every belligerent nation believes itself to 
be fighting to uphold that Law and patently desires to justify 
its own action by the rules of that Law, and that none venture to 
repudiate its principles, give hope that the outcome will be to 
remould International Law on a firmer and wider basis than before 
as a necessity for intercourse between civilised peoples. 



CONSTITUTION OF THE ASSOCIATION. 



I. The name of the Association shall be " The Name. 
International Law Association." 

II. The Association shall consist: — Members. 

1. Of all those who participated in the Con- 

ference at Brussels, commencing the 
11th October, 1873; 

2. Of all who on their application are or who 

shall be admitted by this Conference, 
or by a future one, or by the Executive 
Council ; 

3. Of such delegates from other Associations, 

formed for the prosecution of the same 
objects, as may be approved by the 
Executive Council ; each of which 
Associations is to be entitled to nomi- 
nate from time to time two delegates ; 

4. Of Honorary Members. 

III. The objects of the Association shall be the Objeota. 
Eeform and Codification of the Law of Nations. Its 
relations with the Institute of International Law, 
founded at Ghent in September, 1873, shall be such 

as were determined by the Conference at Brussels in 
October, 1873. 

IV. There shall be an Honorary President, a Officers. 
President, Honorary Vice-Presidents, Vice-Presi- 
dents, a Treasurer, a Council of sixty Members, of 
whom eighteen shall be an Executive Council, and a 
General Secretary, with such other Secretaries and 
Officers as the Executive Council may from time to 

time appoint. 
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V. At each Annual Conference the Presidents 
and other Officers shall be appointed for the year 
ensuing, and shall continue in office until others are 
appointed. The office of President shall not be 
tenable for more than two successive years. The 
office of General Secretary shall be permanent, 
subject to change by the Association at any 
Annual Conference. The duties of the General 
Secretary and of the other officers shall, except 
as herein provided, be fixed by the Executive 
Council. 

VI. The Executive Council shall have the general 
direction of the affairs of the Association in the 
intervals between the Conferences. It shall have 
power to appoint Vice-Presidents, to make Bye- 
laws, to appoint Committees for special objects, to 
fill vacancies occurring between the Annual Con- 
ferences, and to fix upon such place or places of 
business as may be expedient. It shall also have 
the power of nominating Honorary Vice-Presidents, 
approving Local Committees, and nominating for 
the year all such officers as the Association shall 
omit to nominate at its Annual Conference. The 
President, Vice-Presidents, Treasurer, and Hon. 
General Secretaries shall be ex-offlcio Members of 
the Executive Council Five Members shall con- 
stitute a quorum of the Executive Council, inclusive 
of any ex-officio Members who may be present at the 
meeting of the Executive Council. 

VII. There shall be an Annual Conference of 
the Association, to be held at such time and place 
as shall have been appointed at the preceding 
Annual Conference or by the Executive Council, 



and also such other Conferences as in the opinion 
of the Executive Council circumstances may render 
expedient. 

VIII. The Members present at the time and Quorum, 
place fixed for the opening of an. Annual Conference 
shall constitute a quorum for the transaction of 
business. 

IX. The order of business at each day's meeting Order 
shall be as follows :- ^""'""''^ 

1. Reading the Minutes of the preceding 

meeting, unless the reading is dispensed 
with by a vote of the Conference ; 

2. Receiving such communications as may 

be recommended by the Executive 
Council for the consideration of the 
Association ; 

3. Discussing such propositions as may be 

recommended by. the Executive Council 
for discussion, and disposing thereof as 
the Conference may determine. 

X. The language in which the discussions shall Language 
be carried on and the Minutes kept shall be that of 

the country where the Conference is held, unless 
the Conference otherwise direct ; but each Member 
may write or speak at his option in his own 
language. 

XI. A Member shall not speak more than once Speeches, 
on the same subject, except in reply or explanation, 

and not more than ten minutes at a time, except by 
leave of the Conference. 

[If a Paper has been printed, it shall not be 
read at length, but the author shall be permitted 
(should he so desire) to address the meeting for 
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any time not exceeding fifteen minutes on the 
subject of his Paper. In case the Paper has not 
been printed the author shall, at his option, read 
it, or address the meeting upon the subject of his 
Paper. In either case the reading or speech shall 
not occupy more than fifteen minutes: — Addition 
adopted at Paris, May 1918.] 

XII. After each Annual Conference its Trans- 
actions shall be pubhshed in a volume, under the 
direction of the Executive Council, which volume 
shall contain the Minutes of the Conference and 
such Papers as may be ordered to be printed. 

XIII. Each Member of the Association shall pay 
to the Treasurer an annual sum of One Pound 
sterling, or its equivalent, or a sum of Ten Pounds 
sterling, or its equivalent, for life membership. 
Each Association admitted to Membership shall, 
however, be required to pay an annual sum of Two 
Pounds sterling, or its equivalent. Each such 
Association may nominate to any Conference any 
number of delegates not exceeding five, provided 
that for every delegate beyond two such Association 
shall pay a further sum of One Pound sterling, or its 
equivalent. 

XIV. No expenditure shall be made, nor liability 
incurred, beyond the amount of funds in the hands 
of the Treasurer. 

XV. This Constitution may be amended at any 
Annual Conference by a vote of three- fourths- of the 
members present ; two days' previous notice having 
been given of the motion to amend. 
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Part I. 
PAPERS PREPARED FOR THE INTENDED 

HAGUE CONFERENCE 

OF THE ASSOCIATION, 

1914. 



I.— PRIVATE INTERNATIONAL LAW. 



L'ACCESSION DE LA GRANDE BRETAGNE, 
DES ETATS UNIS, 

ET D'AUTRES ETATS, AUX CONVENTIONS DE 
LA HAYE RELATIVES AU DROIT INTERNATIONAL 

PRIVE. 

PAR LE 

Professeur D. JOSEPHUS JITTA, 

ConseiPer d'etat, d La Haye ; 
President de l' Association. 



[English Summary. 

Summary of the report of Professor Jitta on the extension 
of the Hague Conventions relating to private international 
law : — 

I. 

As the author will be obliged, in his quality of President of 
the Hague Conference of our Association, to speak much more 
frequently than he is modestly accustomed to do, he will restrain 
the present paper to a few general considerations on two recent 
events, the reaction against the principle of nationality, even in 
continental Europe, and the revival of the struggle between the 
said principle and the principle of domicile in America. 

II. 

It may generally be said that the above-mentioned struggle 
is properly a struggle between human liberty and social restraint, 
as the principle of domicile brings with it, for the individual, 
the liberty of choice of the law under which he intends to live 
after an emigration, whilst the principle of nationality purports, 
for the State, the power to extend its laws to emigrating 
subjects. Therefore, in groups of States whose laws are full of 
religious and social restraints, nationality prevails, whilst in 
colonial empires and federations, where the discrepancies of the 
local laws are only the consequence of the varieties of local life 
and business, domicile is found dominating. Also where two forces 
are pushing humanity in different directions, humanity will follow 
the diagonal line of the parallelogram of forces. 



III. 

As a first evidence of the said reaction against the principle of 
nationality, a review of the Madrid Conference of our Association, 
published in the excellent Revue de droit international et de legislation 
comparee (1914, p. 69) may be cited. The learned author is of 
opinion that the extension of the Hague Conferences must be 
sought in the direction of the principle of domicile. Another 
fact is the adoption, in the last Hague Conference for the unifica- 
tion of the laws on bills of exchange (1912) of a regulation, 
restraining the application of the principle of nationality to the 
capacity of contractors, in case the contractors have entered in their 
engagement within the territory of a State, according to the law 
of which they would have been competent (Sect. 74). The dispo- 
sition in itself is not new, but its generalisation m an international 
regulation raises it from an exception to the dignity of a rival rule. 

IV. 

It may be remembered that at the Conference of Lima (1877- 
1878) the principle of nationality prevailed, but did not succeed in 
commg into practice. The celebrated treaties of Montevideo 
(1888-1889) have, on the contrary, adopted the principle of domicile, 
but, as Professor Rodrigo Octavio writes in his book on the 
codification of private international law, Brazil, where the principle 
of nationality is legally recognised, evinced opposition, and only 
some of the South-American States have ratified the treaties. But 
there is now a revival of the movement in the most recent Pan- 
American congresses. 

V. 

In this endeavour the forms of compromise, suggested in my 
former papers, will not be without value. I beg only to add that 
if a compromise is sought in the direction of the principle of 
domicile, attention will certainly be paid to a system, which would 
attempt to give to domicile as well as to nationality a due share of 
influence, nationality prevailing in religious and social matters, and 
domicile in matters of local life and business.] 



I. 

La circonstance que je suis appel6 a presider la Conference de 
1 9 14, circonstance qui fait que j'aurai a prendre la parole plus 
souvent que ne le comportent mes habitudes modestes, me porte 
a donner des proportions restreintes au present rapport. Je me 
bornerai a rappeler ce qui fait le fond de la question, dans la 
rivalite entre les deux' principes de la nationalite et du domicile, 



rivalite qui a empfeche jusqu'a present une codification universelle 
du droit international prive, particuliferement dans le domaine du 
droit de famille. Puisje fixerai I'attention sur deux evfenements 
importants pour I'avenir. Le premier est la reaction qui se 
manifeste, dans le sein m6me de I'Europe continentale, contre le 
principe de nationalite, le second est le fait que probablement une 
lutte, pacifique mais serieuse, va se produire, bientot en Amerique 
entre les deux principes. 

II. 

Ce qui forme le fond de la question dans cette lutte, c'est le 
point de savoir si I'homme doit avoir la liberie de choisir, au 
moyen d'une emigration, le droit sous lequel il veut vivre, ou si ce 
droit doit lui 6tre impose, au nom de I'ordre social, par sa patrie, de 
telle sorte que ce droit continue a le regir, aprfes qu'il a emigre. 
C'est la vieilJe question de la liberie et de I'ordre, question toujours 
nouvelle. 

Dans beaucoup de legislations d'ancienne date, surtout dans 
celles oil la religion exerce une influence notable sur le droit de 
famille, la liberie humaine est restreinte, au nom de la religion et 
de I'ordre social. Le mariage est etroitement regie, le divorce 
defendu ou limite, la famille organisee par la loi. Dans ces 
conditions, il est difficile de donner a I'homme qui emigre, la pleine 
liberie du choix ; le principe de nationality s'impose. 

D'un autre c&te, dans un empire colonial, oia les colonies 
possfedent le pouvoir de s'ecarter du droit de la mfere patrie, en 
tenant compte des conditions particuliferes de la vie coloniale, il est 
nalurel d'admettre qui le citoyen, qui abandonne la mfere-patrie 
pour se fixer dans la colonic, soit soumis au droit colonial. II ne 
s'agit plus ici de religion ou d'ordre social. Pour les empires 
coloniaux, le principe du domicile s'impose. Ce qui est vrai des 
empires coloniaux, Test aussi des federations, composees d'Etats 
autonomes quant au droit prive, comme I'Allemagne et la Suisse 
I'ont ete, et comme la Grande Republique de I'Amerique du Nord 
Test encore. Meme on pent dire que dans les agglomerations 
d'Etat, que ne forment pas une federation, mais dont les lois ne 
presentent d'autres differences que celles qui resultent des varietes 
de la vie locale, comme c'est le cas, sous bien des rapports, dans 
I'Amerique hispano-portugaise, le principe de nationalite et celui 
du domicile luttent du moins a armes egales, avec un certain 
avantage pour le domicile lorsqu'il y aurait courant d'immigration. 

II y a ainsi deux forces qui entrainant I'humanite. Peut-on 
supprimer dfes aujourd'hui I'une ou I'autre ? Si cela ne se pent 
pas et que I'humanite marche tout de meme, il faut bien qu'el'e 
avance dans la direction indique par le parallelogram des forces, 
c'est-a-dire vers une transaction, dans le sens du droit que j'ai 
propose dans mes rapports precedents, sans epuiser la lisle. 



iir. 

Une premiere preuve de la reaction qui se nianifeste en Europe 
contre le principe de nationalite, est un article remarquable, public 
dans la Revue de droit international et de legislation comparee (tome XVI 
de la 2 serie, 1914, pag. 69 et s.), article dans lequel les principales 
matiferes mises a I'ordre du jour dans la Conference de Madrid, tenue 
par notre Association, sont traitees de main de maitre. L'auteur, 
qui s'appuie, entre autres, sur une declaration du Conseil Federal 
Suisse en matifere de tutelle, dit carrement (page 76) que "pour 
donner aux traites de La Haye, premiere page de la codification inter- 
nationale du droit prive, un essor serieux, il foudra chercher la solution 
dans la direction du principe de la hi du domicile." 

Une seconde preuve se trouve dans une disposition, qu Ton 
trouve dans le reglement international unifornie sur la lettre de 
change, annexe au traite de La Haye (1912), et qui se rapporte aux 
conflits de loi en matifere de capacite. L'art. 74 de ce reglement 
dit, dans son alinea 2 : 

La personne qui serait incapable, d'aprds la loi indiquie par I'alinea 
precedent (loi nationale, avec renvoi) est, neanmoins valablement teque 
si elle s'est obligee sur la territoire d'un Etat d'apres la legislation 
duquel elle aurait ete capable. 

La regie n'est pas nouvelle, mais sa generalisation constitue 
pour le principe de nationalite une exception, tout au moins 
aussi large que le regie. Sans doute l'art. 18 de traite, permet a 
I'Etat, dont la personne se houre etre ressortissant, de revenir a la 
regie, mais I'exception, qui est en realite une regie rivale garde 
le reste du monde. 

IV. 

Le mouvement americain en faveur de la codification du droit 
international prive est deja ancien. II nous montre veritablement, 
jusqu' a present au moins, un certain equilibre entre les principes 
rivaux. Au debut, dans le congrfes de Lima (1877-1878) le principe 
de nationalite triomphe en theorie au moins, mais son triomphe 
n'aboutit pas a des resultats pratiques. Puis, dans les celebres 
conventions de Montevideo (i888-i88gj c'est le principe du domi- 
cile qui est consacre, mais ceite circonstance a ete, pour plusieurs 
Etats, le Bresil ' notaniment, une raison de ne pas ratifier I'accord. 
La victoire du principe du domicile n'a pas ete complete, mais le 
mouvement en faveur d'une codification americaine a continue. 
II s'est manifests dans les conferences pan-americaines, et la troi- 
sifeme de ces conferences, que a eu lien a Rio de Janeiro en 1906, a 
recommande de prendre en consideration les traites de Montevideo. 
Sans doute le droit prive n'est pas I'unique objet dont ces con- 
ferences s'occupent ; la politique generale et le droit public y 

1 Rodrigo Octavio : A codifica9ao do Direito internacional privado, pag. 97. 

B 
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jouent un grand role, mais I'Amerique, rAmerique hispano- 
porlug3,ise en particulier, est pour la lettre antra le domicile at la 
nationalite, dans notre matifere, un terrain trop interessant pour 
que rattention du monde civilis^ ne s'y porta pas. Peut-etre rneme 
cette lutte fera-t-elle sentir son influence sou las Etats-Unis da 
I'Amerique du Nord. 

V. 

On se souvient peut-etre des trois transactions, dont j'ai parle 
dans un rapport precedent, le renvoi, le domicile prolonge et la 
bifurcation. II n'est pas encore temps de rompre la neutralite que 
j'ai gardu jusqu'ici, mais les idees marchent, et s'il est vrai qua, 
comme I'a dit I'autun du trfes remarquable article de la Pierue que 
jai citie, il faille chercher la solution du problfeme dans la direction 
du principe du domicile, il me semble possible de preciser un peu 
davantage, et de dire quelles etudes sciantifiques el pratiques peuvent 
guider les idees dans cette direction. 

La base de ces etudes serait la suivante. 

S'il est vrai que le principe du domicile represente la liberte 
de I'homme, quant au choix du droit sous lequel il vent vivre aprfes 
avoir emigre, et si le principe de nationalite represente I'ordre 
religieux et social, dominant la liberte humaine que faut-il pour que 
la victoire du principe du domicile assure a I'homme la libelrte du 
choix ? II faut qu'il n'y ait plus entre les lois d'autres difFerancas 
que celles qui resultent des circonstances locales et que les influences 
relig'ieuses et politiques sur le droit prive disparaissent. Ce n'est 
pas peu dire, mais cela prouve, precisement parce que c'est enorme, 
que tant que cas influences n'auront pas disparu, on doit faira 
une place au principe de nationalite, si Ton vaut tantre una 
codification universelle. 

Quelle doit etre cette place ? On le comprendra ais6ment si 
Ton compare I'une a I'autre deux regies, emprunteas au principe 
de nationalite et queje designe par A et B. 

A. Les conditions necessaires pour contracter mariage sont 
regies par la ioi nationale de la personne. 

B. La tutelle des mineurs est regie par la Ioi nationale du 
niineur. 

On soit aisement que dans le premiere regie il y a des elements 
religieux et politiques, qui ne permettent pas d'enclure entierament 
la Ioi nationale, alprs" que dans la seconde regie cet element fait 
defaut, de telle sorte que le domicile du mineur, la lieu ou il est et 
ou il a^ le centre de sa fortune, pourrait parfaitement etre decisif. 

L'analyse pourrait etre plus profonde encore, parce que toutes 
les: conditions necessaires pour contracter mariaga n'ont pas le 
meme. caractere, mais pour aujourd'hui je me contente d'avoir 
precise quelque par a qu'il faut entendre par une solution daris la 
direction du principe du domicile. 



THE ADHESION OF NON-CHRISTIAN COUNTRIES 

TO THE HAGUE CONVENTIONS ON PRIVATE 

INTERNATIONAL LAW. 

BY 

NORMAN BENTWICH, 
Lecturer at the Vice-regal School of Law, Cairo. 



At the Hague Peace Conferences which have codified the public 
international law, the representatives of the non-Christian countries 
of Turkey, Persia, China, Japan, Siam, &c., have taken their 
places by the side of the delegates of the Christian Powers. 
And the Conventions which were signed at these conferences 
apply to the whole of the civilised world irrespective of race and 
religion. But to the Hague Conference 1902 and 1905, which was 
for the purpose of formulating an agreement upon the principle of 
private international law, the non-Christian Powers were not united, 
Further, it was provided in the concluding articles of the Con- 
ventions that they apply only to European territories of the 
contracting states, although provision is made in the Conven- 
tions relating to Court-Procedure and Marriage- Property that a 
Signatory Power may extend the application of the Treaty to its 
territories, possessions or colonies situate outside Europe as to its 
consular jurisdiction in foreign States by giving notice to the other 
Signatories. In no case, however, have the Powers hitherto taken 
advantage of this provision, and consequently, the Conventions do 
not apply outside Europe. In considering the extension of the 
operations of the Hague Convention it is then worth while to 
examine the adhesion of the non-Christian Sovereign Powers as 
well as the application of the rules to the colonies of the European 
Powers and to the countries where those Powers enjoy the benefits 
of capitulations and international jurisdiction. The countries that 
fall within the first category are Japan, China, Turkey, Siam and 
Persia ; the countries that fall within the second are the French 
colonies and possession in North and West Africa and Eastern 
Asia, the new Italian colony of Libya and the various German 
possessions in Africa; while lastly the consular jurisdiction to which 
the countries might be appHed are those of the chief European 
towns in the Ottoman Empire including Egypt, and in the territory 
of the non-Christian Sovereign States save Japan. Should 
England and the United States give in their adhesion to the 
Treaties these territories would .be considerably increased. The 



effect of such an extreme step would be to secure uniform rules for the 
solution of personal questions of private international law touching 
status and family rights which arise in these countries as well 
as in the Christian States of Europe. And the general adoption 
of the Convention relating to Court Procedure would equalise every- 
where the conditions of litigation for native and foreign subjects 
and facilitate legal proceedings which involve steps in different 
jurisdictions. 

To deal first with the latter convention, its adoption in the 
colonies and possessions of the European Powers such as Algiers 
and Libya would serve the same useful purpose as in the European 
States, nor does there seem any reason in principle against the 
adoption. In the non-Christian independent States, save Japan, 
however, there exist special jurisdictions for suits affecting foreign 
subjects, which to a great extent secure that equalization of 
foreigner's juridical rights that is the object of the Hague Agree- 
ment. And on this ground the adoption of the Convention may be 
considered unnecessary. The only non-Christian State in which 
there might be a question of adhering to the Convention is Japan. 
There the European Powers accept the exclusive jurisdiction of the 
National Courts over their subjects who have litigation in that 
country, and that being so, there is no logical reason why Japan 
should not be invited to come into the general agreement between 
States, so as to place European subjects in Japan on the exact 
footing with natives before the Court and to place Japanese subjects 
litigating in Europe on the same footing as any other foreigners. 
In principle the Civil Procedure Convention is designed for universal 
adoption, and no considerations of religion and race have place in it. 

The question of the adhesion of non-Christian powers to 
the conventions about family law is more complex. There are 
fundamental differences of standpoint towards matters of present 
status of family law between Christian and non-Christian com- 
munities, and it is for that very reason among others that the 
European States have obtained extra-territorial jurisdiction in Asia 
and Africa. Yet in the case of Japan again the law of marriage is 
based on the same principle as European law, and therefore Japan 
might reasonably be a party to the Hague Conventions which 
regulate the celebration of marriage, divorce and the regime of 
matrimonial property. Japan is, and always has been, a monoga- 
mous country. In accordance with the trend of the most modern 
systems a minimum of ceremony is required for a valid marriage 
and the legal arrangements as to marital property are not radically 
dissimilar from those found in European Codes. A foreign court 
therefore might well apply to Japanese parties before it their 
national law of marriage, which doubtless the Japanese Court 
would be willing to apply to foreign parties before it the rules as 
to jurisdiction law which are contained in the Hague Conventions 
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The principles by which family law is governed in the colonies 
and possessions of the European States are, however, very different 
from those which reign in the Mother Country. In France and 
Italy, for example, capacity, marriage-rights and succession-rights 
depend primarily on the national law of the parties ; the Hague 
Conventions normally adopt the national law as the basis of their 
rules. But in Algeria and Tripoli such rights are not determined 
for the whole population simply according to a single national law. 
A part indeed of the community may enjoy the national law of the 
sovereign State on the determination of its family relations. But 
certain sections enjoy a different law of their own determined upon 
a religious or racial basis. Then the Mohammedans and Jews of 
their countries maintain in large part their special systems of law 
for the relations which were dealt with by the Hague Conventions, 
tutorship, marriage, divorce, and the regulation of marriage and 
property. If a member of the communities enter into a juridical 
relationship with a person of foreign nationality the rule of the 
Hague Convention, being based on nationality, would not directly 
provide a solution to a conflict of law which might arise. 
Supposing A., an Algerian Mohammedan, marries B., an Italian 
Christian woman, and afterwards sues for a divorce from an Italian 
court in Tripoli, the Hague rules in their present form would not 
clearly indicate the right law to apply to the proper jurisdiction for 
dealing with the suit. The law of the husband in such a case is 
not the French normal family law contained in the Code Civil, but 
the Mohammedan personal law found in the Sharia, and it is by 
that law that he would claim a divorce. By agreement between 
the signatory powers, the term national law might be extended to 
include the personal system which according to the law of the 
country is to be applied to a particular individual, and by this 
extensive interpretation the Hague Conventions could be fitted for 
a larger sphere of operation. On the other hand, special rules 
might be added to the present Convention, as was the case when a 
peculiar personal system of law modified the application of a 
national law for one or both parties. It may be objected that 
the personal system of law applicable to the members of these 
communities may contain dispositions as to the rights of marriage 
divorce or tutorship, contrary to the public order of a foreign 
country, signatory of the Hague Convention, which would there- 
fore be unwilHng to give effect to it through its courts. Possibly 
the exclusive restriction of the Hague Conventions to the European 
territories was inserted to avoid difficulties of this character. 
Suppose, for example, an Algerian Mohammedan has married 
first a Tripolitan Mohammedan woman, and, as he legally could, 
had subsequently married an Algerian Mohammedan woman, 
and then with his two wives came to live in Italy and on his 
death there, a 'dispute arose as to the right ot the wives 



in his property, the ItaHan courts might refuse to exercise 
jurisdiction on the ground that polygamous marriages are opposed 
to the public order of the state, and no claims arriving out ot 
them could be entertained by the tribunal. But this attitude 
becomes the less reasonable as the chief European powers obtain 
rule in Mohammedan countries and permit the exercise in these 
countries of the Mohammedan system ot law. If in Algiers and 
Tripoli the French and Italian courts recognise rights of marriage or 
divorce according to the special law of the religious communities, 
then the Italian and French courts in Europe cannot reasonably 
refuse to recognise similar rights which are disputed before them by 
members of those communities. It is more repugnant to public 
order that Mohammedans should have one law applied to them in 
the colony and another in the Mother-country, than that there should 
be different laws as to marriage and divorce for different sections of 
the people in the same territory in Europe just as there is in North 
Africa. As regards considerations of public order there is no sound 
reason, it is submitted, for not widening the sphere of the Hague 
agreement to cover the colonies of the signatory powers. As to 
the appropriateness of the present Hague rules to the conditions 
of family law which pertain in the Mohammedan countries it would 
doubtless be necessary, as suggested above, to remodel the pro- 
visions as to the capacity tor marriage and the forms of marriage 
celebration so as to secure the regard for the requirements of 
non-national systems of law, wherever such a system regulates 
the rights and liabilities of a party. 

Coming now to the non-Christian countries which though not 
under European sovereignty are not independent of foreign juris- 
diction, and where the chief European Powers possess consular 
jurisdiction, the position is further complicated by the existence of 
special courts of personal statute, as they are called. In Turkey, 
Egypt, Persia, China and Siam, the tribunals which determine 
the personal law for foreigners are consular courts of their own 
country applying their own national law : and the courts which 
determine the personal law for native subjects are religious 
tribunals applying the religious law : the Koran for Mohammedans ; 
the Canons for certain Christian churches ; the Rabbinical Order for 
the Jews. Many of the rights of strangers which are secured in 
European States by the Hague agreements, e.g., the determination 
of capacity according to the national law, have been enjoyed 
by foreigners in these countries for a long period in virtue of 
capitulations or similar treaties. When the parties belong to the 
same foreign nationality and religious community, conflicts of 
jurisdiction are thus avoided ; but conflicts may and do arrive in 
these countries when this is not the case. It is suggested then 
that the adoption of the Hague Convention in a modified form by 
the European Powers for their extra-territorial jurisdiction would 
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furnish a more satisfactory solution of conflict of laws than is at 
present obtained by judicial discretion acting upon general principle, 
which may vary according to the origin and knowledge of the 
judge. An illustration of the problems suitable for determination 
by the Hague rules may be found in a recent case which attracted 
much attention in Egypt. 

The case Hussein Pasha Moharem, &=€., v. Solomon Sasson &= Co. 
which is reported in Clunet, J. D.I. P. (1914, p. 643) turned 
on the claim of an Egyptian Mohammedan princess to dispose of 
part of the property after the Mohammedan court had declared 
her a prodigal and placed her under curatorship, and subsequently 
she had religiously man led a Russian subject at St. Petersburg, 
who in order to contract the marriage had been converted from 
the orthodox to the Lutheran Church. This marriage, according 
to the Lutheran law was valid, and by the Russian law the wife 
acquired the husband's nationality. Hence, it was urged, the 
Egyptian princess had ceased to be of Egyptian nationality, and 
ceased to be a subject to the Mohammedan court of the personal 
statute : her incapacity to dispose of property disappeared, and the 
transaction was good. Against this it was said that the marriage 
of the princess with the Russian was altogether null because the 
personal law of the woman made him incapable of contracting 
marriage with anybody but a Mussulman, and therefore she remaned 
an Egyptian, and the effect of the interdiction continued. The 
mixed Court of Appeal at Alexandria, which court eventually had 
to pronounce upon the action, upheld the contention of the curator 
and pronounced the disposition invalid. The considerations on 
which the court based its decision may be summarised as follows. 
The essential point to determine is whether the alleged marriage 
has changed the nationality of the princess, and that question 
depends on the capacity of the parties to the marriage. The 
Civil Code of Egypt provides that capacity is regulated by the 
law of the nationality to which the person who contracts belongs, 
agreeing with Act i of the Hague Convention of 1902 for the 
regulation of conflicts of law in cases of marriage. That Con- 
vention is not an authoritative source of law either for Egypt or 
Russia, since the government of neither country subscribed to it. 
At the same time it has great persuasive force, and its ruling 
may probably be adopted in the present case. 

From this judgment it appears that the Hague rules are 
treated as a kind of Common law, a jits gentium, for questions of 
conflict of law and jurisdiction. If an attempt were made to extend 
them formally to countries outside Europe, by inviting the par- 
ticipation of non-christian countries in a fresh redaction and by the 
insertion of such modifications as are required to fit them for the 
circumstances of the colonies and possessions of the European 
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signatories, they might become a truly international convention, the 
first instalment of a uniform system of private international law 
which will surely be the work of jurists in this country. And 
it would be among the great benefits of such an extension that it 
would secure for members of non-Christian communities living in 
Europe some reciprocity of treatment with the privileges which 
members of European countries enjoy in the non-Christian 
countries. The existing absence of that reciprocity is one of the 
blots on the jurisprudence of our imperial nations, and the point 
in which it is inferior to the jurisprudence of the Roman Empire. 
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DU REGLEMENT INTERNATIONAL DE LA 
JURISDICION.' 



Rapport par 

M. LE Professeur Dr. J. ROSTERS, 
de VUniversiic de Grom'ngen {Pays Bas). 



Importance d'un R^iglement. 

Chaque ^tat a pour tiche de veiller sur son territoire k ce 
que le droit soit reconnu et prot6g6 dans les affaires civiles et 
commerciales. 

1° Premiferement pour ce qui concerne ces situations juridi- 
ques dont tous les elements font partie de la sphfere nationale de 
I'Etat, les parties sont des sujets de I'Etat domicili^s et s^journant 
sur le territoire, les biens en litige se trouvant en deca des 
fronti&res, c'est Ik que le lien de droit s'est form^ et que 1 'obligation 
devrait etre ex^cut^e etc. 

2° Le devoir de reg-lementation de I'Etat comprend nombre 
de situations juridiques appartenant a la sphere juridique Inter- 
nationale dont les ^l^ments ne sont pas. tous en rapport avec I'Etat 
auquel le juge appartient. 

Par exemple une des parties est un Stranger ou demeure k 
1 'Stranger; les biens en litige se trouvent hors des f ronti^res ; 
1 'obligation y a ^t^ form^e ou devrait y 6tre execut^e, etc. Nous 
parlerons dans les pages suivantes seulement de ce dernier groupe 
de cas. 

Or chaque Etat ^tablit dans le droit positif actuel unilat^rale- 
ment et pour sa propre legislation nationale quelles sont les 
situations juridiques appartenant au domaine juridique inter- 
national qui doivent Stre jug^e par ses organes; il considfere 
librement et unilat^ralement si les ^l^ments (faits et circonstances) 
qui mettent la situation juridique en rapport avec son domaine — 
c'est k dire les points de contact entre I'Etat et la situation 

1 Cette matiere a 6t6 traitde par le Rapporteur plus amplement, particuliere- 
raent en vue de la loi n^erlandaise, dans la Revue neerlandaise : Rechtsgeleerp 
Magazyn XXXIII 1914 supplement. 
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juridique — sont suffisamment importants pour que I'Etat s'en 
occupe. La consequence de cette appr&iation independante et 
unilat^rale des iUments comma mesure pour le pouvoir juridique 
est naturelle. Les l%islations nationales sur la matifere different 
trfes sensiblements. On ne s'^tonne pas de voir que I'Etat attache 
souvent plus d'importance aux int^rSts nationaux qu'k I'^quit^ 
internationale. 

Le manque d'union et d'harmonie dans les diff^rents rfeg-le- 
ments Idg-islatifs se fait sentir fatalement sous plus d'un rapport. 
Tout d'abord et surtout lorsqu'il est question de reconnaitre et 
d'executer des jugements Strangers. En eifet — en laissant de cfit^ 
d'autres conditions — la plupart des Etats se placent k ce point de 
vue-ci : je ne peux pas reconnattre et ex&uter une sentence 
^trangfere sans un nouvel examen k fond dans des cas ou je dois 
refuser d'admettre la juridiction de I'Etat auquel appartient le 
juge de la sentence, parceque cet Etat a fonde sa juridiction sur 
des elements que je ne considfere pas comme suffisants. 

Les systfemes suivants reposent sur cette id^e : L'Etat au 
I'ex^cution est demand^e exige pour reconnaitre et ex&uter les 
jugements Strangers que ceux-ci soient rendus dans un Etat qui, 
conform^ment k la legislation de I'Etat oil Tex^cution est 
demand^e, possfede la juridiction dans la mati^re. Si cette juri- 
diction est etablie, alors la question de la competence de la cour 
de justice qui a prononc^ la sentence est une chose indiff^rente et 
doit etre abandonn^e au droit interne de I'Etat oil le proces a ^te 
primitivement engag^. Tel est le droit en Allemagne (§ 723, 
j° 328, 1°, Z.P.O.) et en Autriche (Exekutions Ordnung du 27 
Mai 1896, § 80) et dans quelques traites : (Baden-Aargau de 1867, 
Autriche-Serbie de 1881). 

En France une exigence encore plus sevfere est fix^e par la 
jurisprudence, puisque outre que la Cour ^trangfere qui a rendu la 
sentence doit 6tre comp^tente selon la legislation fran^aise (la 
legislation de I'Etat ou I'execution doit avoir lieu) il faut encore 
que cette Cour soit en m^me temps competente selon sa propre 
legislation etrangfere. Ce principe severe fut aussi admis par 
Asser (Revue de droit international 1869, p. 412, 413). 

Dans d'autres pays on est enclin k dire que chaque Etat 
possfede une sphere de juridiction naturelle dans toutes les matiferes 
Internationales. Le droit des gens — c'est k dire les principes inter- 
nationaux — defend k I'Etat de sortir de cette sphfere. Si I'Etat 
a rattache sa juridiction k des elements qui ne sont pas ceux que 
le droit des gens a fixes, le jugement rendu conformement i cette 
juridiction exorbitante ne sera pas execute. Cela sera le cas 
naturellement lorsque le litige appartient k la sphfere naturelle de 
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juridiction de I'Etat ofi la sentence ^trang^re est invoqu^e; dans 
ce cas I'ordre public de ce dernier Etat serait viol^ si Ton recon- 
naissalt et ex^cutait la sentence. Mais cela sera aussi le cas si 
le litige appartient k la sphere naturelle de juridiction d'un 
troisifeme Etat. 

Quoiqu'en Italie tous les jugements Strangers soient en 
general reconnus et ex&ut^s s'ils ont ^t^ rendus conform^ment 
k la legislation du juge-auteur (Disposizioni suUa publicazione, 
interpretazione ed applicazione delle leggi in generale. Art. lo 
C. d. P.C., art. 941, j° C. de P.C.) pourtant la jurisprudence 
italienne et la doctrine dominante etablit cette reserve du droit 
international citde plus haut. 

Aussi dans la jurisprudence fran^aise on trouve comme raison 
pour refuser de reconnaitre et d'executer des sentences etrangfrres, 
la consideration que ce refus repose sur un pouvoir juridique qui 
viole la r^gle du droit commun : "actor sequitur forum rei." 
Ainsi cette rfegle devient de force coercitive Internationale. De 
mfeme dans le droit anglais, en cas de jugements etrangers, le 
pouvoir juridique de I'Etat Stranger est examin^ selon les regies 
de r "international competence." L'effet en est refuse s'ils ne 
sont pas rendus conform^ment. 

II n'est pas necessaire de d^montrer que dans les pays oil de 
telles situations existent le commerce et les relations Internationales 
en souffrent beaucoup : car le devoir du juge qui rend la sentence 
est de determiner sa propre juridiction exclusivement d'apr^s sa 
propre legislation, mais naturellement pas d'aprfes celle d'un etat 
etranger. Du reste, le juge ne peut pas savoir dans quel ^tat ou 
etats, 1 'execution de la sentence aura lieu plus tard. II ne renon- 
cera pas non plus k appliquer sa propre legislation en appliquant 
une pretendue rfegle de droit international qui serait contraire k 
cette legislation. Car dejk le seul fait que sa propre legislation 
est contraire a cette regie est pour lui une indication suflfisante 
qu'il n'est pas question ici d'un droit international generalement 
reconnu par les etats civilises. 

Par ce qui precede, I'utilite d'un traite international con- 
cernant la distinction de la sphere juridique formelle Internationale 
pour chaque etat est evidente. Si le pouvoir juridique de chaque 
etat contractant est fermement etabli, alors la reconnaissance et 
I'execution des sentences rendues conformement k ce pouvoir 
juridique peut done aussi suivre sans un nouvel examen k fond ; 
car il est clair que dans ce cas d'autres etats n'auralent aucun 
pouvoir juridique ou du moins pas un pouvoir juridique exclusif. 
Un rfeglement exact du pouvoir juridique est la premiere condition 
pour arriver k une reconnaissance et k une execution reciproque 
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des sentences. Si ceci a lieu, alors les autres stipulations du 
traite suivront tout naturellement comme les voitures d'un train 
suivent la locomotive, ainsi que Jitta I'a si bien dit. Les autres 
conditions ne seront pas trait^es dans ce rapport, qui est voue 
exclusivement h la juridiction consid^r^e comme pouvoir juridique. 
Comme preuve de ce qui a et^ dit plus haut, nombre de trait^s 
peuvent d6]k Stre cit^s dans lesquels la distinction du pouvoir 
juridique est accompagn^e de la reconnaissance at de 1 'execution 
des sentences prononc^es conform^ment k cette distinction. 
Outre les traitds bien connus, France-Suisse et France-Belgique 
(1869 and 1899) particuliferement sur le sujet qui nous occupe, nous 
devons penser entre autres au trait^ du Rhin, revis^ (1868, art. 
35, 40) au trait^ de Berne concernant le transport des marchandises 
par les chemins de fer (1890, art. 27, 53, 56); aux traites de La 
Haye concernant le divorce et la separation de corps et de biens 
(1902, art. 5, 7) et le traits sur I'interdiction (1905, art. 29) etc. 
II s'ensuit que les autorit^s de I'Etat de I'ex^cution peuvent 
toujours examiner si celles de I'Etat de la procedure se sont con- 
formdes dans le cas donn^ au pouvoir juridique qui leur a ^t^ 
assig-ne. 

Pour fitre plus complet il est n^cessaire d'indiquer que dans 
les cas ou un rfeglement international sur la reconnaissance et 
I'ex&ution des sentences ^trangferes accorde I'ex&ution inddpen- 
damment de la question du pouvoir juridique de I'Etat de 
I'instance et sans examen concernant ce pouvoir, il s'agit seulement 
d'exceptions isol^es. On peut citer I'article 19 du trait^ de la 
Haye relatif k la procedure civile concernant I'ex&ution des 
jugements Strangers quant k la condamnation aux frais des 
demandeurs dispenses de la caution judicatum solvi.'^ 

On sera peut-Stre enclin k dire que, pour arriver a un rfegle- 
ment international futur, chaque Etat en faisant la distinction de 
sa sphfere juridique Internationale formelle peut rester enti^rement 
libre, mais que cet Etat serait lie aux conditions du trait^ seule- 
ment quant a ce qui concerne la reconnaissance et I'ex^cution de 
jugements etrangers ; en d'autres termes ; les Etats contractants 
auraient k reconnaitre et k ex&uter seulement les jugements qui 
auraient ^t^ rendus conform^ment au pouvoir juridique fix^ dans 
le traite. Ainsi, par ex : le trait^ Frangais-Badois de 1846, ^tendu 
en 1 87 1 k r Alsace-Lorraine et le projet de trait^ ^labor^ par Jitta 
sur le sujet de notre ^tude entre les Pays-Bas et la Belgique. 
Assurdment comme premier pas en avant pour arriver k de 
meilleures situations que celles existant aujourd'hui on pourrait 
se contenter d'un rfeglement d'une tendence aussi limit^e. 

1 Voyez aussi Actes ; Deuxieme Conference de la Haye de droit international 
priv^ 1894, p. 107; Actes de la 4^ine Conference {1904), p. 3, 97, 98. 
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Cependant il serait pr^f^rable de conclure un trait^ general plus 
etendu, de telle fa9on que dans les relations entre les etats con- 
tractants chaquc Etat dCit suivre les conditions du traitc sans 
aucune deviation de la legislation du pays. Si Ton ne veut pas 
aller si loin et r^gler seulement le pouvoir juridique en relation 
avec la reconnaissance et I'execution des jugements de sorte que 
la determination ind^pendante et unilaterale du pouvoir juridique 
par chaque etat serait maintenue, alors les situations vicieuses 
suivantes, consequences naturelles de I'etat existant des choses, 
resteront. 

1° De cette manifere un Etat etendra injustement son pouvoir 
juridique international formel, tandis que les jugements rendus 
conformement k ce pouvoir juridique seront pourtant toujours 
reconnus et executes dans I'interieur du pays. 

2° Un Etat limitera trop sa sphere juridique internationale 
formelle ; et particulierement la reconnaissance et le maintien du 
droit quant aux etrangers dans leurs relations reciproques sont 
tenus dans de trop etroites limites. 

•3° Le traitement par voies judiciaires d'une meme affaire 
dans differents Etats se fera, sans qu'on etablisse aucune relation 
entre les differentes maniferes pour traiter cette affaire, tandis que 
le resultat peut etre tout a fait different. 

Nature du RfecLEMENT. 

Apres avoir indique I'utilite d'un traite general pour etablir 
une delimitation du pouvoir juridique, la methode a suivre doit Stre 
indiquee, qui est la suivante : il faut chercher cet clement, ou ces 
elements, de la situation a juger, qui presentent les points de 
contact les plus importants pour I'appreciation du tribunal com- 
petent. Par ex : pour une reclamation purement personnelle le 
domicile du defendeur constitue un tel element. Le problfeme est 
done pareil a celui qui domine dans le droit international prive 
materiel ou il s'agit de rechercher la legislation qui, offrant les 
points de contact les plus importants avec la situation juridique 
internationale, domine celle-ci. 

Mais il y a cette difference; qu'ici en dellmitant le pouvoir 
juridique, 1 'element decisif ne porte pas sur une legislation speciale 
mais sur un tribunal determine d'un Etat determine. Cet element 
etablit done en general le pouvoir juridique de cet Etat dans 
ses relations avec les Etats etrangers et en meme temps la com- 
petence d'un certain juge de cet Etat dans ses rapports avec ses 
coUegues. 

Assurement le jugement base sur 1 'element preponderant de 
la situation sur laquelle il faut porter un jugement — par ex : le 



domicile du d^fendeur, la situation de rimmeuble en litige — se fait 
seulement k I'endroit ou ce jugement d'aprfes les circonstances du 
cas doit avoir lieu, si ce jugement est rendu par le tribunal mfeme 
situ^ dans le territoire international unifi^ des Etats contractants 
indique particuliferement par I'^Mment preponderant. Un juge- 
ment rendu par un autre juge du mdme Etat oil cet Element se 
trouve n'a pas plus de raison d'etre qu'un, jugement rendu par 
les collogues judiciaires des autres Etats. Par ex : si rei^ment 
indique Diisseldorf un jugement rendu k Breslau ou Konigsbergen 
est au moins aussi absurde qu'un jugement rendu k Luxembourg 
ou k Lifege. On n'accomplit le travail qu'k moiti^ et d'une manifere 
non satisfaisante et contrairement aux principes, quand, aprfes avoir 
recherche I'eiement decisif, on se contente de fixer le pouvoir 
juridique de I'Etat ou cet dlement se trouve, en laissant cet Etat 
libre de designer ult^rieurement un de ses tribunaux pour la 
decision et le laissant libre aussi de donner k un autre element 
moins important au point de vue international et judiciaire la 
competence dans la matifere. 

On ne doit pas dire que la designation d'un certain tribunal 
de I'Etat n'appartient pas k I'organisation Internationale mais que 
cette designation appartenant k la souverainet^ de chaque Etat est 
la tSche naturelle du l^gislateur national et qu'elle doit 6tre reserv^e 
a celui-ci; car il s'agit ici de juger des relations judiciaires Inter- 
nationales qui contiennent des Elements se rapportant k I'interieur 
et a retranger. Ici il ne pent 6tre question d'une violation de la 
souverainete qui serait inacceptable si par traits le jugement est 
confere au tribunal le plus competent dans le territoire international 
etabli par les Etats contractants. Nous savons que nous parlous 
jusqu'i un certain point contre les conceptions et les distinctions 
scientifiques ^tablies. 

Dans les traites existants concernant le jugement de situations 
juridiques Internationales, il y a differents arrangements. i° En 
tout premier lieu le principe que nous avons defendu plus haut; 
un tribunal special d'un Etat special, est indiqud. Par ex : le 
traite entre la France et le Grand Duche de Bade (art. 2 — tribunal 
du domicile du d^fendeur etc.), I'article revise sur la navigation 
rhenane (art. 35), le tribunal du lieu du paiement obligatoire 
ou du lieu ou les dommages ont et^ causes. 2° Le traite 
declare comp^tente la legislation d'un Etat determine en 
faisant cet etat libre d'indiquer un de ses tribunaux pour* 
le traitement du cas ; par ex : le traite de La Haye sur le 
divorce (art. 5 — le tribunal competent d'apres la loi nationale et 
domiciliaire des epoux), le traite de La Haye sur 1 'interdiction 
(art. 2— la loi nationale de I'interdit) le traite de Berne concernant 
le transport des marchandises par chemin de fer (art. 27 — la loi 
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du pays ou la compagnie d^fenderesse a son domicile) ;» d'aprfes 
une conception trfes r^pandue en France aussi le traitd Franco- 
Suisse indiquant dans I'article i pour le jugement les juges 
naturels du d^fendeur, chargerait le l^gislateur du pays oil se 
trouve le domicile du defendeur d'indiquer le tribunal d^termin^ 
pour le traitement de I'affaire; 

De m6me en dernier lieu le trait^ franco-beige, qui, declarant 
applicable la legislation nationale de chacun des deux Etats con- 
tractants sur les sujets de I'autre Etat contractant, permet a 
cette l%islation d'indiquer devant lequel des tribunaux nationaux 
aura lieu le jugement des situations juridiques se rapportant aux 
deux Etats contractants. Le grand nombre de difficult^s aux- 
quelles le trait^ franco-suisse et le trait^ franco-beige ont donn^ 
lieu est un avertissement centre la m^thode suivie dans ces deux 
trait^s. 

Ajoutons comme avertissement I'exemple suivant pris du 
trait^s de la Haye sur le divorce pour autant que cela concerne 
les relations entre les Pays-Bas et I'Allemagne. Le trait^ d&lare 
competent pour des question de divorce et de separation de corps 
et de biens^ la juridiction competente d'aprfes la loi nationale et 
celle competente selon la loi domiciliaire des ^poux. Or la loi 
neerlandaise reconnait seulement les divorces prononces par le juge 
neerlandais savoir celui du domicile neerlandais du mari ou en 
cas de desertion malicieuse celui du dernier domicile commun des 
epoux (articles 262, 266 Code Civil neerlandais) selon la juris- 
prudence de la Cour Supreme des Pays Bas. 

La loi allemande accepte la competence des tribunaux alle- 
mands dans ces affaires seulement : " wenn das inlandische Gericht 
auch Themann angehort " (§ 606 des Z.P.O.). Comme la loi 
neerlandaise declare competent seulement le juge neerlandais pour 
le jugement et aucun juge etranger, le divorce des epoux neer- 
landais ayant leur domicile en Allemagne ne peut 6tre juge ni 
en Allemagne ni dans les Pays-Bas ! 

Comme dans le droit prive international materiel la possibilite 
existe, que plus d'une legislation donne des points de contact 
suffisants avec la situation juridique pour dominer cette dernifere 
(articles i, 2 du traite de la Haye sur le divorce), il peut arriver 
que d'aprfes la methode que les elements les plus importants 
decident pour le jugement, que ce dernier peut se faire dans plus 
d'un Etat, notamment si plusieurs elements, se rapportant k 

1 En d'autres cas sus-mentionnes le traite de Berne sur le transport des 
marchandises par chemin de fer. Article 53-: le Tribunal du domicile du 
coupable pour les actions des compagnies en garantie r^ciproque, de 
remboursement, etc. 
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differents Etats, sont estimes etre suffisamment importants pour 
I'affaire en question. Par exemple, le d^fendcur demeure en AUe- 
magne, et le contrat par lequel il s'engagea a ^te fait en Angleterre 
et devait 6tre execute dans ce pays. Nous voyons dans le domaine 
international forme par plusieurs Etats une situation pareille a 
celle qu'on trouve sur le territoire des plusieurs Etats oil un 
m^me differend peut etre porte devant pins d'un tribunal (en 
matiere de commerce plusieurs tribunaux competents en France et 
dans les Pays-Bas, etc.). Tout comme dans la legislation nationale 
ainsi sur le terrain international, un reglement est necessaire pour 
le cas ou une mfime affaire peut etre jugee dans un pays et dans 
I'autre. Le renvoi a cause de " lite pendente " admis par la juris- 
prudence dans la plupart des Etats : la France, I'ltalie, la Belgique, 
les Pays Has seulement entre les tribunaux nationaux reciproque- 
ment et non pas en vue des tribunaux etrangers, devra aussi etre 
reconnu et fix^ d'aprfes le droit international, comme cela a deja 
eu lieu dans le trait^ Franco-Beige (article 4, § i). 

Aussi pour les causes connexes le renvoi devra etre regie par 
le droit international comme cela a eu aussi lien dans 1 'article 

Traits principaux du reglement. 

Avant de passer k un examen interieur des elements decisifs 
pour la juridiction, nous voulons dire tout d'abord quelques mots 
sur I'etendue du rfeglement international que nous proposons. Ce 
rfeglement doit 6tre limite aux affaires du droit patrimonial dans 
le sens le plus strict et du droit des obligations. En effet pour 
le droit de famille la ligne de conduite suivie a la conference de 
La Haye fut celle-ci : que pour cheque point de droit materiel 
regie pour autant que cela convienne le pouvoir juridique a et^ 
r^gle aussi autant que possible ; (divorce, separation de corps et 
de biens, interdiction, tutelle). Cette maniere m^rite d'etre suivie 
k I'avenir. Aussi quant aux autres subdivisions du droit oil le 
droit materiel et formel sont intimement unis, en matiere de 
succession et de faillite, le systeme qu'on a prefere a juste titre 
aux Conferences c'est de regler ensemble les deux parties du 
droit. 

Pour le droit de succession, voir Actes, 4eme Conference 
(1904), p. 212, 223; pour le droit de faillite, v. Actes, p. 222. 

Un second argument important pour delimiter I'etendue du 
rfeglement au droit strict des biens, nous le trouvons un peu 
plus loin, maintenant que nous allons parler de differents elements 
qui nous occupera, savoir la nationality des parties. Est-ce un 
element propre a Stre associe au pouvoir juridique ? 
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Naturellement, le simple fait que dans un proems, un sujet du 
pays at un etranger sont opposes I'un k I'autre ne peut etre pour 
aucun etat une raison d'exclure ce procis de son pouvoir juridique; 
I'Etat mettrait en p^ril les int^rdts de ses propres sujets, sa propre 
position dans les relations Internationales des Etats civilises 
modernes, s'il se d&idait k cette exclusion. Ici nous avons affaire 
k une rfegle de droit international dont I'observation serait ' 
imm^diatement arrach^e par des mesures de repr^sailles et de 
retorsion. 

Mais comment faire lorsque les parties au litige sont exclusive- 
ment des etrangers ? Deux points de vue sont possibles en ce 
cas : 

1° La juridiction derivant de la souverainete est etablie 
uniquement pour les sujets du pays soumis a cette souverainete. 
Le juge national est le juge naturel de I'homme; en principe il 
faut que I'Etat s'abstienne de juger des causes entre etrangers. 
A ce point de vue se trouvent encore toujours la jurisprudence 
frangaise et une partie de la science juridique n^erlandaise. 

2° Par centre on a la conception que pour la determination 
du pouvoir juridique la nationalite des parties n'est pas un element 
si important de la situation a juger qu'elle peut donner la decision. 
Quant a I'importance la nationalite est inferieure a beaucoup 
d'autres elements. En outre dans notre epoque moderne de 
relations Internationales, I'Etat manquerait au maintien du droit 
qu'il doit observer dans son territoire et ne maintiendrait pas I'ordre 
public dans ce territoire, s'il excluait en principe de son pouvoir 
juridique le grand groupe de differends s'elevant entre etrangers 
mutuellement, lorsque ces differends ont de quelque manifere un 
point de contract avec le territoire de I'Etat, par exemple par le 
domicile du defendeur, la situation de I'immeuble etc. 

Le dernifere conception est acceptde dans le droit de la 
plupart des Etats, solt que des regies expresses rfeglent le pouvoir 
juridique concernant les etrangers (Italic C. d. P.C., art. 105, 107; 
Belgique, loi du 25 Mars 1876, art. 52 et 54) soit que la juris- 
prudence explique la legislation nationale dans ce sens, comme en 
AUemagne, en Autriche et aux Pays-Bas, ou que le droit coutumier 
fixe des regies de cette nature (Angleterre). 

En v^rite la diversity de ces deux conceptions n'est pas aussi 
grande qu'elle parait I'fetre au premier coup d'oeil, etant donn^es 
les exceptions frappantes qui ont ^te faites pour la premifere con- 
ception et gr^ce auxquelles tel ou tel autre Element de la position 
juridique est consider^ comme plus important pour la determination 
du pouvoir juridique que la nationality. Ainsi ce dernier est 
indifferent d'apres la jurisprudence fran9aise quand il s'agit d'une 

B 2 
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demande concernant un immeuble situ^ en France quand le 
demandeur ou le defendeur ont un domicile en France conform^- 
menta I'article 13 C. Civ., meme quand la residence du defendeur 
se trouve reellement en France aussi longtemps que ce dernier ne 
donne pas la preuve d'etre domicilie k I'etranger (la jurisprudence la 
plus nouvelle impose au defendeur 1 'obligation de faire la preuve) ; 
pour les contrats commerciaux, si le tribunal competent special 
reconnu par la loi fran9aise se trouve en France; en cas d'une 
action pour delit ou quasi delit commis en France, etc. La plupart 
de ces exceptions sont aussi acceptees par la science juridique 
neerlandaise, qui partage le point de vue de la jurisprudence 
frEtricaise. 

La seconde conception a penetre de plus en plus dans la vie 
internationale comme dans le traite franco-suisse et dans le traite 
franco-beige, rompant avec I'idee de 1 'exclusion du pouvoir 
juridique pour la seule raison que tous les int^resses sont etrangers 
— le premier expressement (art. 2, alinea 1) le second par I'assimi- 
lation des sujets des deux Etats contractants (art. i, § i).- 

Dejk en 1875 I'lnstitut de Droit International accepta la rkgle 
suivante qu'il r^affirma en 1891 : " Sauf les exceptions dans les- 
quelles la relation k juger contraint une autre conception, la 
nationality des parties dans les causes civiles et commerciales ne 
doit pas influer sur la competence juridique." 

Dans ces circonstances un traite international peut supprimer 
la nationalite comme ^Idment pour determiner le pouvoir juridique, 
toutefois seulement, sous cette grande reserve qu'il se limite au 
droit des biens ; car des qu'on va abandonner ce terrain le rfegle- 
ment mentionne ci-dessus ne peut etre admis. II faut considerer 
comment la juridiction nationale k c6te de la juridiction domiciliaire 
a ete declar^e competente dans le traite sur le divorce de La 
Haye (art. 5), tout comme dans le traite sur 1 'interdiction et sur la 
tutelle (respectivement art. 2 et i) — comment une opinion ayant 
. autorite veut accorder le pouvoir juridique dans les questions de 
. 4roit de succession aux tribunaux de I'Etat auquel k sa mort'le 
defiint appartenait par sa nationalite (entre autres, proposition de 
I'AUernagne k la ^ime Conference de la Haye sur le droit prive 
international, 1904, art. i, 11. Documents pages 199 et 
suivantes). C'est aussi pour cette raison qu*il est k d^slrer que 
le rfeglement international qui est ddfendu dans le rapport actuel 
soit lirnit^ au droit patrimonial. 

Un second point concernant la nationalite comme el^tient de 
juridiction se rapporte au soi-disant droit de prorogation (jus 
evocationis) qui est fondle sur I'id^e : " le juge national est le 
jqge naturel; de I'homme, juge dont la sentence donne le plus 
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de garantie pour la validity et rimpartialit^ comme ie seul ^16ment 
auquel est lie le pouvoir juridique. " Elle accepte comme seule 
base du pouvoir juridique la nationalite du demandeur ou du 
d^fendeur. Lors mfime que les deux parties demeurant et 
sejournant aussi k 1 'Stranger, mgme si I'obligation y etait nee et 
m^me devait y etre ex^cut^e, la nationality I'emporte comme 
element sur toutes ces circonstances, et fixe le pouvoir juridique du 
juge national. 

Ainsi en France (art. 14 C. civ.) aux Pays-Bas, (127 C. de 
Fr. civ.) et en Roumanie (art. 13 C. civ.) le droit de prorogation 
pour les obligations est reconnu au citoyen demandeur^ et en France 
en outre k I'^gard du citoyen d^fendeur (art. 15 C. civ.). Mais 
nous I'avons d6jk vu la nationalite ne peut pas occuper dans le 
droit pur des biens une place aussi importante pour fixer le pouvoir 
juridique. D'autres elements qu'on a complfetement negliges 
en reconnaissant ce droit ont la preference. Aussi le pouvoir 
juridique bas^ exclusivement sur le droit de prorogation n'est-il 
pas reconnu dans les autres Etats, et les sentences rendues con- 
formement k ce principe ne sont pas reconnues ni ex&ut^es. 
L'ltalie bien qu 'obligee d'aprfes sa propre legislation et d'aprfes le 
traite du 24 mars i860, art. 22, § 3, de reconnaitre et d'ex^cuter 
les sentences franfaises, rendues conformement k la loi frangaise, 
refuse de le faire en ce qui concerne les sentences basees sur le 
droit frangais de prorogation, parcequ'on le considfere comme con- 
traire au droit international (les principes de droit international). 
La Suisse, malgre le traite deja mentionn^, conclu avec la France, 
refuse de reconnaitre et d'executer les sentences fran9aises rendues 
en vertu du droit de prorogation contre des Fran9ais demeurant 
en Suisse, parceque ces derniers ont un droit Suisse constitutionnel 
(art. 59 der Bundesyerfa.s.sung) d'etre juges par le juge du canton 
du lieu de leur domicile, et ainsi de suite. Deja pour nombre de 
traites conclus par la France le droit de prorogation a I'egard de 
I'Etat contractant a et^ express^ment aboli. Dans la science 
juridique, notamment dans celle de la France, on a trouve une 
desapprobation g^nerale, et I'lnstitut de Droit International a 
d&lare en 1875 et en 1891 qu'il s'y opposait formellement. Tout 
ceci donne un espoir bien fond^ que les obstacles contre I'abolition 
de ce droit dans un trait^ general ne parattront pas insurmontables. 
En outre, le droit de prorogation donne lieu k des mesures de 
repr^sailles, puisque plusieurs Etats, comme I'Autriche et l'ltalie, 
acceptent dans leur legislation des articles comme celui-ci : 
" Quand^ dans un Etat, il existe a I'egard des sujets autrichiens 
ou italiens un pouvoir juridique inconnu dans leur legislation 
nationale, alors on fera valoir un mfeme pouvoir juridique dans ces 
pays a I'egard des sujets de cet autre Etat." (Autriche, 
Exekutions Ordnung, § loi, Italic C. de Pr. Civ., art. 105 3°.) 
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La disposition de la loi n^erlandaise concernant le droit de proro- 
gation doit ^galement 6tre consid^r^e comme une mesure de 
represailles contre les Etats oil le Code civil est applique, elle mais 
d^passe de beaucoup le but en accordant le droit d'une manifere 
trfes g^n^rale au demandeur neerlandais. 

En dernier lieu encore, une question, d'une nature tout autre, 
concernant la nationalite se pose : de quelle nationalite doivent 
etre les personnes auxquelles devra s'etendre un rfeglement inter- 
national general du pouvoir juridique ? Faut-il limiter le regle- 
ment aux sujets des Etats contractants entre eux, en y ajoutant 
les diff^rends ou un sujet d'un autre Etat contractant se pr^sente 
comme demandeur devant un tribunal d'un des Etats contractants 
contre un etranger sujet d'un troisifeme ^tat (Traite franco-suisse 
art. I, 2, § 2) ? 

Ou bien y a-t-il un systeme a suivre comme celui du traite 
franco-beige, partant du principe : egalite des sujets des Etats 
contractants — mSme lorsqu'ils agissent contre des Strangers, sujets 
d'autres Etats ? Peut-on y ajouter quelques dispositions plus 
prdcises pour ces cas-li : par exemple une disposition pour le 
demandeur sujet d'un des Etats contractants qui agit contre un 
d^fendeur n 'habitant ou ne s^journant pas dans le territoire des 
Etats Contractants, et qui alors peut citer devant un des tribunaux 
des ressorts auxquels I'obligation se rattache d'une manifere ou 
d'une autre ? (Art. 2, § 1.) 

Nous pensons que la base du reglement international peut 
etre plus ample, mieux fondee et aussi plus simple. Partant du 
point de vue que la justice exercee au lieu indique dans le rfegle- 
ment est la plus convenable et la plus equitable qui puisse se faire 
dans la sphere Internationale sur le territoire commun des Etats 
contractants, nous croyons que cette justice devra etre rendue 
dans I'un des Etats contractants dans tous les cas oil un sujet 
d'un Etat contractant est impliqu^ dans I'aifaire comme demandeur 
ou comme defendeur quelle que soit la nationalite de la partie ou 
des parties adverses. Plusieurs trait^s suivent un pareil systeme, 
ainsi le trait^ de La Haye sur le divorce s 'applique aux demandes 
faites dans un des Etats contractants si la mfime condition est 
remplie (art. 9). Voir encore les traites concernant I'abordage et 
les obligations derivant de I'assistance et du sauvetage du 23 
Septembre igio, resp. art. 12 & 15, et I'avant projet bruxellois d'un 
traits pour I'unification de certaines rfegles concernant les 
hypotheques et les privileges sur vaisseaux de mer de Mars-Avril 
1913, qui s'appliquent dans tout Etat contractant " lorsque I'une 
des parties int^ressees est ressortissante d'un autre Etat con- 
tractant etc.'" (Art. 14.) 
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II faut naturellement que la sphere juridique nationale de 
chaque Etat contractant reste hors du rfeglement, tandis qu'on 
tiendra compte de ce que chaque Etat contractant est d^pourvu 
de juridlction pour les cas dans lesquels le rfeglement international 
indique un forum dans un autre Etat. Par exemple, le traite 
indique pour des diff^rends sur la propri^t^ et la possession de 
biens immeubles le forum rei sitae. Supposons la Belgique. 
Alors le diff^rend doit etre jug^ en Belgique, m6me si les parties 
litigantes sont des HoUandais, domicili^s dans les Pays-Bas. 
Cette action ne pent pas etre du ressort de la juridiction des Pays- 
Bas. Nous aboutissons au r^sultat suivant : 

Le rfeglement ne sera pas applicable dans les cas suivants : 

(a) Le juge indique dans le trait^ sihge dans un des ^tats 
contractants : les parties sont toutes des sujets de cet ^tat 
contractant. 

(b) Le juge siege dans un des etats contractants ; les 
parties sont partiellement des sujets de cet ^tat et partiellement 
d'un troisi^me Etat qui n'aurait pas adh^r^ au trait^. 

(c) Le juge siege dans un des etats contractants ; les 
parties appartiennent toutes k des Etats qui n'ont pas adWr^. 

Par contre le traite sera applique dans les cas suivants : 

A. Le juge siege dans un des ^tats contractants; les 
parties appartiennent partiellement k cet etat, partiellement k 
un ou plusieurs autres etats contractants. 

B. Le juge sifege dans un des ^tats contractants les parties 
appartiennent toutes a un ou i plusieurs autres ^tats con- 
tractants ; 

C. Le juge sifege dans un des ^tats contractants; les 
parties appartiennent partiellement a un ou k plusieurs autres 
^tats contractants, partiellement k des Etats non adherents. 

Comme nous I'avons deji vu la nationalite ne peut jouer aucun 
r61e comme element pour determiner la juridiction dans un trait^ 
qui se borne au droit patrimonial pur. II en est ainsi ^alement 
du droit materiel qui r^git la situation juridique. Assur^ment si 
par traite il est indiqu^ quel droit materiel sera appliqu^ il y aura 
peut-etre plus d'une fois lieu d'accorder la juridiction k I'Etat dont 
le droit materiel est en cause (par ex : les trait^s de la Haye sur 
la tutelle et 1 'interdiction). Mais quand ce droit n 'est pas rdgli 
par un traite, comme pour le droit pur des biens, I'union du rfegle- 
ment du droit materiel et de celui de la competence judiciaire en 
general est exclue. II est vrai qu'a premifere vue un rfeglement 
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tendant k reconnaltre %alement la juridiction k un tribunal de 
I'etat dont le droit materiel doit etre appliqu^, a quelque chose 
de s^duisant, mais en agissant ainsi, on transporterait toutes les 
incertitudes du droit materiel dans la question de la juridiction. 
Figurons-nous par exemple une obligation n^e d'un contrat : est- 
elle dominie quand les parties se taisent par la lex loci contractus, 
le lex loci executionis, la loi du domicile du debiteur ou bien celle 
du pays ou la loi fait partie de la vie sociale pratique ? En outre 
une legislation peut Stre applicable au contenu du contrat, une 
autre k la forme, une troisifeme et une quatrifeme peut-6tre a la 
capacite des parties. D'aprfes quel droit materiel faudrait-il main- 
tenant determiner la juridiction ? L'union du rfeglement de la 
juridiction et du droit materiel ne sera-t-elle pas souvent peu 
pratique, parceque Taction devra poursuivre Join du lieu de 
domicile des deux parties sans que cela soit n^cessaire ? Vo'ilk 
d^jk assez de difficulties, auxquelles on pourrait en ajouter encore 
d'autres, pour douter qu 'une juridiction d^terminee par le droit 
materiel applicable au rapport juridique soit desirable. II est 
remarquable que le traite de Montevideo, qui pour les actions per- 
sonnelles reconnatt le systfeme par lequel I'Etat dont le droit 
materiel rfegle la position juridique, est, pour ce cas, ^galement 
rev6tu de juridiction, indique ndanmoins le juge du lieu de ddmicile 
du d^fendeur (art. 56). Les resolutions de I'lnstitut de Droit 
International, qui dans ses seances de 1875 et de 1891 s'est 
prononc^ contre cette union doivent done ^tre approuv^es. 

Dans un seul cas, des considerations empruntees au droit 
materiel qui doit Stre appliqu^ jouent un r61e comme circonstance 
accessoire dans le cours de ce rapport pour fixer un forum 
determine. 

Des Subdivisions du R^glement. 

Un element qui absolument doit determiner le pouvoir juridique 
dans ces actions fondees sur le droit des biens qui ont un 
caractfere personnel (peu importe qu'il s'agisse de biens meubles 
ou de biens immeubles), c'est le domicile du defendeur. Le 
demandeur qui veut changer la situation existante, qui veut en 
chasser sa partie adversaire, doit done assigner devant le propre 
juge du defendeur. II existe sur ce point une " communis opinio " 
aussi pour la sphere Internationale. Dans tous les traites et 
projets de traites qui rfeglent cette mati^re, ce principe est plus ou 
moins clairement et directement reconnu (traite franco-badois di']k 
cite, traite franco-suisse, traite de Berne concernant le transport 
des niarchandises par chemins de fer, etc.). II est k recommander 
d'lnserer quelques dispositions concernant les citations de per- 
sonnes civiles et d 'associations de personnes ayant pour but des 
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affaires civiles et commerciales non investies de personrialit^ civile, 
de commer^ants et d'industriels, ainsi que pour le cas Ou il s'agirait 
de succursales et d 'institutions secondaires. On le;s trouvesur 
les traces de ce qui, est d^j^ maintenant reconnu d'aprfes quelques 
legislations et trait^s; dans le projet de trait^ ci-joint (dans la 
jurisprudence fran9aise des gares principales, , Schuteizerintes 
Ot?ligationenrecht, art. -625, § 2, S'chw. Bundesgeset iiber Scliul- 
betreihung und Konkurs, art. 50. En Allemagne, § 21 Z.P,6. 
Deutsches Reichsges, ii. D. Private Verricherungsunternehmungen 
(1901), §§ 86, 30,'87,, 89. En Italie, art. .90, ,§ 3 c.d.P.'C. En 
Angleterre, Companies ConsQlidatiori Act 1908, sec. 27, 4, et 
suivantes; dans le trait^ franco-suisse, art. 2,.§ i ; et dans le traits 
franco-beige, art. 3, § 2). 

Une question qui se presente est celli-ci : est^ce que le forum 
domicilii ret sera aussi valable pour des actions r&Ues concernant 
le mobilier? Gen^ralement cela se fait (traite franco-suisse, art. .1) 
quelquefois cependant dans des actions pour le malntien d'un droit 
r^el sur un bien — done egalement sur des biens mobiliers — la com- 
petence du juge de I'endroit ou le bien se trouve est reconnue 
(traits franco-badois, art. 2, §2); Montevideo, art. 67; Projet de 
trait^ n&rlandais-belge, art. 2, § 2). Aussi dans les legislations 
allemande et italienne se trouvent des dispositions par lesquelles 
une action contre un d^fendeur habitant 1 'Stranger est port^e 
devant le juge du propre pays quand I'objet demand^ se trouve 
dans le pays. (Allemagne art. 223, Z.P.O. Italie, art. los, i*-* 
C. d. P.C). 

En vue cependant de la grande mobilite d'un bien, de la 
facilite de deplacement qui justifient de vieilles regies comme 

" mobilia sequuntur personam inhaerent "uri forum 

rei sitae, pour les biens mobiliers n'est pas recommandable, et, k 
cet egard, le forum, domicilii rci doit 6tre suivi aussi dans les 
demandes reelles (pour les biens mobiliers). 

Lorsqu'il y a plus d'un defendeur le demandeur aura le choix 
et pourra assigner devant le juge du domicile de I'un d'eux. 

Y a-t-il lieu encore de suivre le systfeme anglais, et d'accorder 
la juridiction dans tous les cas ou la citation a ^te falte au defendeur 
en personne sur le territoire de I'Etat ? Systfeme qu'on retrouve 
dans la legislation italienne, en vertu de laquelle des Strangers non 
etablis en Italie pourront 6tre cit^s devant le juge italien pour des 
contrats conclus k I'^tranger, s'ils y ont cit^s en personne pendant 
leur s^jour en Italie (art. 106, 2° C de P.C.) ? 

Aprfes mCire reflexion on aboutit k ne pas considdrer le seul 
fait de sej.our, peut-fitre par hasard, dans le territoire de I'etat du 
defendfeur, et le fait d'y avoir ^t^ cite en personne, comme un 
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Element tellement important de la situation juridique k juger 
pour qu'on puisse y rattacher le pouvoir juridique. 

I'eut-on dans les actions personnelles concernant des biens 
mobiliers encore accorder d'autres fora que le forum domicilii 
rei? 

Parlons d'abord des obligations resultant de contrats et de 
faits juridiques unilateraux (promesse publique, offre, papiers de 
commerce) : 

(a) II y a une tendance k ne pas accorder d'autre forum 
k c6t6 de ce dernier (I'ancien droit francais d'avant les ordonn- 
ances du commerce de 1673. Schveirevische Bundesverfassung, 
art. 59 : trait^ de Berne concernant le transport des marchandises 
par chemin de fer, art. 53, pour les recours en garantie). 

(b) D'autres legislations connaissent pour les actions com- 
merciales des fora particuliers, la France en connait deux : le 
forum de I'endroit oil le contrat a et^ conclu et ou en outre la 
marchandise a ^t^ livr^e, et le forum oil le paiement aurait du 
avoir lieu (art. 420 C. d. P.C.). Les Pays-Bas en connaissent 
trois : celui ou le contrat a ^te conclu, celui ou la marchandise 
a et^ livree et celui ou le paiement aurait dft avoir lieu (art. 314 
W.v.B. Rv.). 

(c) Un troisifeme systfeme est le suivant : A cdt^ du forum 
domicilii ne peut 6tre reconnu un forum contractus, un forum 
cxecutionis {solutions) que lorsque plusieurs circonstances con- 
courent et que I'el^ment de la conclusion du contrat ou de 
I'obligation de I'effectuer est rendu plus fort par un second 
Element : par ex : la pratique de I'ancien droit commun allemand 
ne connaissait un forum de I'endroit ou I'observation du contrat 
devait se faire que lorsque le d^fendeur possddait des biens en 
cet endroit ou bien lorsque la citation lui y avait 6t6 remise. 
Dans le droit allemand actuel pour les affaires de foire et de 
march^ (art. 30 Z.P.O.) le juge de I'endroit de la foire ou du 
march^ est competent, quand au moment de la- citation le 
ddfendeur s'y trouve ou y a un fond^ de pouvoirs pour le 
procfes. 

Jin Italic on n'accepte les fora contractus et executionis que 
lorsque le d^fendeur est citd en personne, ce qui n'est pas 
n^cessaire k I'egard de d^fendeurs Strangers, ^tablis k I'^tranger 
et y s^journant, ni dans les actions commerciales (art. 91 et 
105 C. d. P.C). 

Le trait^ franco-suisse ne reconnait le forum contractus que 
si les parties y resident au moment oil le procfes sera engag^ 
(art. I, dernier alinea) (un s^jour ulterieur fortuit aprfes que le 



31 

premier a cess^, n'est pas consider^ comme suffisant par la 
jurisprudence fran9aise). 

(d) En autriche il n'existe un forum executionis que lors- 
que les parties sont convenues du " Erf iillung sort " et I'ont 
indiqud par &rit, et ont ^galement d^sign^ cet endroit comme 
lieu du jugement. Le deuxi^me condition n'est pas requise 
lorsque la facture qui accompagne ou pr&fede la marchandise 
mentionne le lieu du paiement, et qu'elle a ^t^ accept^e sans 
protestation par la partie adverse, I'acheteur (§ 88 Jurisdiktions 
Norm). 

(e) Le forum executionis est trfes g^neralement accept^ en 
Allemagne pour toutes les actions resultant de contrats, pour 
determiner si le contrat existe oui ou non, s'il a ^te observ^ 
ou dissous, et pour fixer I'indemnite a cause d 'execution d^fec- 
tueuse (§ 29 Z.P.O.). Une pareille situation existe en Angle- 
terre en tant que chaque infraction k un contrat qui aurait du 
dtre execute dans un certain ressort judiciaire peut etre jug^e 
a cet endroit, a moins que le defendeur n'ait son domicile habitual 
en Ecosse ou en Irlande. 

(/) La Belgique connait plus d'un forum se rapportant k 
I'obligation, sans faire de restriction aux affaires commerciales 
et sans exiger des circonstances accessoires. -Le jugement des 
obligations y est confix : 1° au juge de 1 'endroit ou I'obligation 
est n^e ; ou elle a et^ effectu^e ou aurait dfl Stre effectu^e (art. 
42, 52, § 3 de la loi de 1876). Le trait^ franco-beige cite ces 
trois fora expressdment pour le cas ou un sujet demandeur d'un 
des Etats contractants a comme partie opposante un defendeur 
qui ne demeure ni ne s^journe dans le territoire des Etats allies 
(art. 2, al. i). On ne tiendra pas compte ici du doute que suscite 
cet article en rapport avec la loi beige. L'ltalie connait, comme 
nous I'avons d^j^ dit, le pur forum contractus et le forum 
executionis pour des Strangers ne s^journant pas en Italic, pour 
des obligations n^es en Italic ou y ■ devant 6tre cffectu^es. II 
va de soi que selon les circonstances on reconnait un des deux 
fora ou tous deux. 

Nous croyons que dans un trait^ g^n^ral les rfegles sulvantes 
doivent 6tre accept^es : 

I. II est k d^sirer qu'i c6t4 du forum domicilii rei on reconn- 
aisse un ou plusieurs fora se rapportant au contrat — et cela : 

- (a) A cause de difficult^s qu'^prouvc souvent Ic demandeur 
a proc^der dans le pays du defendeur (par ex : un am^ricain et 
un Russe contractant dans la Riviera ; I'hdtelier italien contracte 
avec un voyageur d 'Amsterdam ou de Berlin). 
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(b) Lorsque le lieu de domicile du dAiteur qui de bonne 
ou de mauvaise foi n'a donn^ probablement que I'adresse de 
son sejour temporaire est inconnu. 

(c) Le commerce et le trafic exigent que le maintien du 
droit d'apr^s le droit international ne Soit pas rendu on^reux et 
que le commerce ne se laisse pas intimider par la crainte de 
devoir ^ventuellement rechercher la justice exclusivement dans 
un pays ^loign^. 

(d) Dans la sphere Internationale, ou tant de contrats sont 
conclus loin du domicile des parties, il n'est pas in juste que 
des demandes r^ciproques soient jugees par un jtig'e' pour ainsi 
dire neutre, dont le ressort judiciaire a des rapports avec la 
transaction. 

II. Les considerations exprim^es sous " I " ne regardent 
pas seulempnt les actions commerciales mais aussi les 
actions civiles.. II serait injuste et non motive, que I'bfiteli^r 
de la Haye dans un diff^rend sur la note put faire com- 
paraitre son debiteur am^ricain exclusivement devant le juge 
am^ricain, tandis que I'antiquaire de la Haye pour ses transactions 
avec des Am^ricains aurait en outre a sa disposition un forum 
k la Haye. En outre; la question diflficile : qu'est-ce qui est dc 
bon droit quand 1 'obligation pour I'une des parties n'est pas un 
acte de commerce (question qui trouve dans diif^rents etats une 
solution diff^rente) — ne doit pas etre portee sur le terrain inter- 
national. 

III. Le jugement rendu k I'endroit ou I'obligation a ete 
effeotu^e (la marchandise a 6t6 livree) manque de fondemept 
suffisant k c6te du forum de I'endroit ou Tobligation doit etre 
effectuee. 

Prenons d'abord le cas suivant : Dans un contrat synallag- 
matique les deux obligations reciproques doivent fitre effectuees 
au mfime endroit. Alors I'assignation d'un forum a I'endroit ou 
I'observation a eu lieu, est ou bien superflue (a savoir lorsqu'elle 
a eu lieu la ou il le fallait; alors en effet I'endroit oil I'observation 
a eu lieii et celui ou elle devait se faire correspondent) ou bien 
non desirable (parcequ 'alors par une observation arbitraire dans 
un endroit autre que celui oil il le fallait I'une des parties pourrait 
pour son propre besoin creer un forum). Si les deux obligations 
resultant du contrat synaUagmatique doivent 6tre observees dans 
des endroits d^iffdrents, de sorte qu'il y a deux fora executionis, et 
oil une partie I'a ix6c\it6 k I'endroit oii il le fallait, alors celle-ci en 
reconnaissant le forum de I'ex&ution pourrait assigner la partie 
adverse pour satisfaire de son cdt^; mais le juge de I'endroit oii 
la partie adverse doit ex&uter, n'est-il pas bien plut6t le tribunal 
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indiqu^ pour cela ? Qu'on considfere ceci : le juge de I'endroit 
oil I'obligation a ^te ex^cut^e ne peut condamner la, partie com- 
parante k satisfaire k la demande que Ik ou celle-ci ^tait obligee 
d'ex^cuter les obligations; c'est k dire non pas k I'endroit oil le 
jugement a e'te' rendu, mais. autre part, tris souvent dans un autre 
^tat. II condamnera done souvent k una operation a I'^tranger. 
Mais ceci rentre peu dans la t^che du juge, et en outre il faut encore 
obtenir dans ce dernier ^tat un exequatur, ce qui aurait pii 6tre 
evit^ si Taction avait ^t^ port^e devant le juge de I'endroit ou la 
partie adverse aurait du effectuer son obligation. 

Quoiqu'il en soit, le. cas dont nous avons parl^ en second lieu 
ne se pr^sente que si dans un contrat synallagmatique Ton 
reconnait la possibility de deux fora executionis. 

Dans le r^glement international que nous proposons dans ce 
rapport cela n'est pas le cas, comme on vena bient6t de suite 
que pour nous le forum de I'endroit de I'ex^cution n'est ni 
n&essaire , ni desirable, pour les raisons mentionn^es dans le 
premier cas. 

Du reste il n'existe pas de raison suffisante pour rdgler la 
question des fora en se basant sur une distinction entre les 
obligations libell&s en argent et celles qui ne le sont pas, resultant 
d'un contrat synallagmatique (I'endroit oii la marchandise a 4t6 
Hvree; le paiement devait se faire). Aussi cette distinction qui a 
^t^ empruntee par les Mgislateurs fran^ais et n^erlandais k 
rOrdonnance du Commerce a-t-elje ^t^ rejet^e dans les legisla- 
tions et dans les trait^s modernes. 

Reste done le forum contractus et le forum executionis. Tous 
deux s6nt en eux-m6mefe tellement importants qu'il n'est pas 
necessaire d'exiger un renforcement par suite d'autres circon- 
stances (fortune, sejour permanent dans le resort judiciaire, citation 
en personne). Les arguments susdits, donnas pour d^montrer 
que dans les contrats et les faits unilat^raux il faut prendre un 
point de vue large, obligent a ne pas prendre ici des restrictions. 
Un choix entre le forum contractus et le forum executionis est 
difficile. Tous deux ont leur pour et leur contre. Les con- 
siderations suivantes plaident en faveur du forum contractus . A 
I'endroit oil le contrat a iti conclue, les deux parties qui sont 
probablement toutes deux des Strangers de nationality diff^rente 
se sont rencontres, les pieces k I'appui sont Ik, souvent Writes 
dans la langue du pays; les temoins et les experts y ont leur 
domicile, la legislation et les coutumes du pays joueront le plus 
souvent un r61e dans I'interpretation des declarations qu'on a 
faites (par exemple les transactions de la bourse et du marche, des 
enchferes publiques). Les inconvenients sont : nop pias tant 
reiement aieatoire qui determine I'endroit oil le contrat est conclti 
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(la difficult^ exposee par Von Savigny) car le hasard qui a fait 
que les deux parties se sont rencontr^es perd son influence du 
moment qu'ils entrent en rapports serieux pour nouer des relations 
de droit. Done g^n^ralement, conformement k leur intention, le 
temps et le lieu de I'affaire influent sur celle-ci sous plus d'un 
rapport. Non, une difficult^ plus serieuse se pr^sente pour les 
contrats conclus entre personnes absentes parceque, comma on le 
salt, aucun accord n'a ^t^ fait sur le lieu determine des engfage- 
ments, et que ce point est diff^remment regl^ dans diff^rents ^tats. 

En faveur du forum executionis on peut all^guer ceci, que 
les suites de I'ex&ution ou de I'ex^cution d^fectueuse peuvent 
etre exigees aussi Ik ou I'execution aurait dfi avoir lieu. C'est 
1^ que le cr^ancier compte recevoir les marchandises en y prenant 
peut-etre des mesures et on y nommant des repr&entants ; c'est \k 
que le d^faut de prestation se d&ouvre et se fait sentir tout d'abord 
et que le secours de la justice peut etre demande imm^diatement. 

Contre le forum executionis on peut all^guer ceci, que dans les 
contrats synallagmatiques les obligations r&iproques doivent 6tre 
exdcut^es peut-^tre dans diff^rents endroits ; peut-Stre dans diifer- 
ents Etats ; et que deux jugements differents peuvent etre prononces 
— ex&utees peut-6tre — dans differents endroits ; prononces 
peut-etre pour des conventions qu'on aurait du regarder comme 
formant un tout inseparable. En outre il y a souvent incertitude 
quant au lieu ou le contrat aurait du 6tre ex^cut^ : comment faire 
dans les conventions ad non faciendum par exemple quand il 
s'agit d'un contrat de monopole ? (la justice allemande reconnait 
ici k bon droit le forum du domicile du d^biteur au moment oil 
le contrat a 6t6 conclu). 

Une autre objection est encore la difference de droit qui rfegne 
sur ce point : Aux Pays-Bas le paiement doit se faire comme rfegle 
au domicile du cr^ancier (art. 1429, B.W.); en France au domicile 
du d^biteur (art. 1247 C.C.); en AUemagne on suit cette dernifere 
rfegle, les dettes d'argent except^es, lesquelles doivent etre remises 
(§§ 269, 270, B.G.B.). 

Ainsi nous voyons les avantages et les d^savantages du forum 
contractus et du forum executionis. Pour un rfeglement inter- 
national on peut pour des raisons th^oriques et pratiques, les 
reconnaitre I'un a c6t6 de I'autre. D'abord parceque aussi bien 
Taction de conclure le contrat que le devoir de I'executer con- 
stituent des elements de droit assez importants pour y rattacher 
le pouvoir judiciaire; et en second lieu parcequ'une entente entre 
le droit des differents etats serait sans cela difficile k effectuer. 

Une codification plus complete du droit international materiel 
quant aux obligations (conventions entre personnes absentes, 
I'endroit ofi le coritrat doit s'observer) sera necessaire pour faire 
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disparaitre pour de bon les obstacles exposes contre les deux fora. 
Provisoirement, le droit materiel qui rkgle le contenu de I'obligation 
sera d&isif. 

Une des difficultes contre le forum executionis peut d^ja 
cependant gtre supprim^e dans le rfeglement general du pouvoir 
judiciaire, k savoir celle qui concerne les cas oil les obligations 
resultant d'un contrat synallagmatique doivent 6tre observ^es dans 
plus d'un endroit de sorte qu'il y aurait deux fora executionis. 
Pour pr^venir cette situation, qui doit surtout etre evitee pour 
des fora situes dans differents ^tats, on pourrait accorder par 
mesure Internationale la jonction k cause de connexite. Mais 
ce qui serait encore plus satisfaisant, ce serait de renoncer en 
ce cas aux fora executionis et de reconnaitre le forum contractus, 
au lieu du double jugement pour un seul contrat, que personne 
ne defendra. 

Quaint k I'obligation resultant d'un d^lit ou quasi delit, elle 
peut 6tre jug^e k I'endroit oil le fait a eu lieu; ou s'il s'agit d'une 
negligence, au lieu ou il aurait du se faire : au forum delicti 
commissi. 

Un grand nombre de d^lits et quasi d^lits traites comme 
affaires civiles sont en mfime temps des faits qui regardent le 
droit criminel, une circonstance qui egalement pour la procedure 
civile recommande le jugement a I'endroit oil I'infraction k I'ordre 
public a eu lieu. Alors il est difficile de faire une distinction et 
de rejeter le forum delicti commissi pour des actions ill^gales qui 
consistent simplement en infraction au droit civil. Un tel forum 
existe par exemple en Allemagne (§ 32 Z.P.O.) en Angleterre 
et aussi dans ces Etats ou la legislation ou un trait^ parlent en 
general d'un jugement rendu k I'endroit ou I'obligation est n^e 
(en Belgique, Italic, dans le trait^ franco-beige d4']k mentionn^). 

Pour ces obligations qui ne resultant pas d'un contrat, d'un 
fait unilateral ou de delits ou de quasi d^lits (par exemple en 
France et aux Pays Bas, les quasi-contrats et d'autres obligations 
nees de la loi resultant de Taction legale de I'homme, comme la 
" negotiorum gestio," la " condictio indebiti " ou le paiement de 
I'indu, le " forum domicilii rei " peut suffire. 

Les actions bashes sur le droit r^el et qui concernent des biens 
immeubles doivent 6tre jug^es par le juge de I'endroit oil le bien 
est situe. C'est une rfegle gen^ralement reconnue aussi bien dans 
les legislations des differents Etats. L'Angleterre mgme 
abandonne en ceci son systfeme : " il y a pouvoir judiciaire en 
" Angleterre aprfes des sommations personnelles faites sur le 
" territoire anglais, quand la demande concerne la propri^te ou 
"la jouissance de biens immeubles situes k I'etranger. " Dans 
les traitds, le " forum rei sitae " se retrouve reguli^rement, tant6t 
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comme nous I'avons vu deja s'^tendant jusqu'aux actions reelles 
concernant les biens mobiliers (traite franco-badois et traite de 
Montevideo), tantot s'etendant exclusivement aux actions personn- 
elles concernant les biens meubles (le traite franco-suisse art. 4 — 
actions personnelles concernant la propridte ou la jouissance d'un 
immeuble). 

Dans les Etats qui comme la France et les Pays Bas 
connaissent I'institution des actions mixtes, cette institution 
n'ayant nullement dans les deux pays le meme caractfere — ^la 
legislation du pays aura k determiner si pour 1 'application du 
traite les actions en question devront etre rangees dans la categoric 
des actions personnelles ou dans celle des actions reelles. 

Le seul fait que quelqu'un dans les limites du ressort judiciaire 
possede des biens est-il suffisant pour y fonder une competence 
judiciaire ?^ On connait en AUemagne cette competence judiciaire 
concernant les actions relatives au droit des biens, centre des 
personnes n 'habitant pas 1' Empire. Si elles ont dans un ressort 
judiciaire allemand un patrimoine ou des biens (y compris des 
cr^ances contre des debiteurs habitant 1' Empire, ou des securites 
s'y trouvant, ou bien si la chose reclamee s'y tiouve), alors par ce 
fait seul le tribunal allemand sera competent (§ 23 Z.P.O.). Dans 
les Pays-Bas la meme competence judiciaire est reconnue pour la 
saisie conservatoire des biens contre les debiteurs qui n'ont pas 
un domicile connu dans les Pays-Bas ; la declaration de validite 
de la saisie se fait par le juge dans le ressort duquel la saisie a 
ete faite (764-767 Code Civil neerlandais). 

A notre avis, le seul fait que le debiteur a quelque part une 
partie de son patrimoine n'est pas un element assez important 
pour y fonder la competence judiciaire. L'^go'isme national plus 
que la justice Internationale ont inspir^ au legislateur les articles 
de la loi en cause. Mais il y a beaucoup a dire pour un rfeglement 
international en vertu duquel une saisie conservatoire sur les biens 
faite dans un ^tat contractant conform^raent a la legislation en 
vigueur dans cet etat acquiert dans tout le territoire unifie des 
etats contractants un effet juridique, de telle maniere qu'elle sera 
maintenue jusqu'a decision pass^e en force de chose jugee par la 
juge disigne au trait^. L'elaboration ulterieure en est faite dans 
le projet du traite ajoute k ce rapport. 

Dans les trait^s de La Haye on trouve deja des rapports 
juridiques de ce genre, par exemple, dans le traite sur la tutelle et 
sur I'interdiction, ou certaines mesures provisoires prises par les 
organes d'un des etats contractants a qui n'appartient pas la 
decision de Taction principale ont un resultat juridique international 

1 [Ce principe obtient en EcoSse pour toutes affaires — ' ' arrestment ad 
fundendam jurisdictionem ." — Eds.] 
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qui dure jusqu'k decision ulterieure pass^e en force de chose jugee 
a I'endroit designe {in casu I'autorite nationale). Par le trait^ 
sur le divorce, une situation a m6me et^ cr^ee par laquelle des 
niesures provisoires prises par les organes d'un des ^tats sont 
confirmes par ceux d'un autre etat (traite sur la tutelle, art. 7; 
traite sur 1' interdiction art. 3 ; traite sur le divorce, art. 6. D'apr^s 
le traite franco-beige (art. 9) des mesures provisoires et conser- 
vatoires d'apres la loi du lieu peuvent etre requises par les organes 
d'un autre etat, ind^pendamment de la question de savoir a qui 
la juridiction quant au fond appartient. En g^n^ral il peut ^tre 
permis aux parties de s'ecarter du rfeglement international de la 
juridiction, soit par prorogation resultant d'une convention soit par 
acquiescement tacite. L'interpr^tation de la convention de 
prorogation doit 6tre reserv^e au juge dans chaque cas particulier. 
Seulement, le fait qu'on s'ecarte de la juridiction r^glementa're par 
le choix d'un domicile special doit 6tre r^gle sp^cialement. 
U'apres quelques legislations, le choix du domicile des defendeurs 
a regard de la juridiction porte un caractere facultatif, en ce sens 
que le demandeur a le choix entre le " forum domicilii " et le 
" jorum domicillii electi rei " (France, art. 59 dernier alinea C. de 
P.C. Belgique, art. 43, loi 1876. Pays-Bas, art. 126, seq. 166 
Code de P.C). D'apres d'autres rfeglements le choix du domicile 
exclut les autres bases de la competence. Le traite franco-suisse 
(art. 3) dans ce sens : aussi le traite franco-beige, art. 3 ; avec la 
restriction que lorsque le choix du domicile se fait seulement en 
faveur d'une des parties, celle-ci se reserve le droit de citer devant 
tout autre juge competent. Notre preference est pour le systfeme 
facultatif, except^ lorsque I'effet exclusif a ^t^ formellement con- 
venu, ou d'apres les circonstances indubitablement prouve. Une 
restriction particuliere, empruntee en partie k la legislation des 
Pays-Bas (art. 126, sub. 4, C. de P.C. neerlandais) pour la citation 
de debiteurs a cause de titres a porteurs se trouve encore dans 
notre projet du r^glement. II serait a consid^rer si une proro- 
gation de juridiction fondee sur le choix du domicile doit etre 
admise dans les actions fondles sur un droit reel concernant des 
immeubles. 

Des fora subsidiaires peuvent-ils etre accept^s pour le cas 
ou les fora deja nommes dans le territoire unifie des ^tats con- 
tractants arriveraient k manquer ? Doit-on accepter ainsi le 
principe de la residence du d^fendeur dansle territoire international, 
ou bien le lieu de son dernier domicile legal dans ce territoire, ou 
bien encore dans ce cas le lieu du domicile du demandeur? Par 
exemple, les Pays-Bas et I'Allemagne ont adh^r^ a un trait^, mais 
la Russie ne I'a pas fait; maintenant il s'agit de la relation entre 
un demandeur allemand ayant un domicile dans les Pays-Bas et 
d 'autre part un defendeur ayant un domicile en Russie, mais de 
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nationality neerlandaise, allemande ou russe. A d^faut de domicile 
du defendeur, dans les cas oil il s'agit de biens personnels, con- 
cernant des biens meubles la competence est accept^e en France 
(art. 59, alin^a i, C. de P.C. : en Belgique, art. 39, § 2, loi 1876 : 
dans les Pays-Bas, art. 97, al. 3, 126 sub. 2°, Code de Pr. Civ. : en 
Italie, art. 90, §§ i et 2, Code de Pr. Civ. : en Allemagne, § 162 
Z.P.O.) — k defaut aussi de domicile, tant6t le dernier domicile du 
defendeur (en AUemagne; § 16 Z.P.O.) tant6t le domicile du 
demandeur dans les Pays-Bas (art. 97, § 3, 126 sub. 3°, Code de 
Pr. Civ.) ; en Italie (art. 107, Code de Pr. Civ.). En Belgique (art. 
53, loi 1876) le domicile ou lieu de sejour du demandeur, sauf qu'en 
Belgique I'etranger ne peut pas 6tre cite devant le forum mentionne 
en dernier lieu lorsque le m^me droit ne s 'applique pas au Beige 
dans la patrie de I'dtranger. Dans le traite franco-suisse, qui 
tout comme le trait^ franco-badois (art. 2, § i) met sur le mSme 
pied le domicile et le lieu de sejour du defendeur, le forum du 
demandeur est subsidiairement accept^. Nous croyons qu'en 
acceptant les fora subsidiaires mentionnes, nous mettrions en 
rapport la competence juridique avec des elements moins 
importants afin de garder la juridiction dans le territoire unifi^ 
des Etats contractants, tandis que les elements plus importants 
designent une juridiction hors de ce territoire. Alors ces fora 
subsidiaires doivent Stre rejetes, en vertu des principes qui ont 6te 
pos^s comme base au rfeglement propos^. II faudrait pouvoir 
considerer, pour des raisons pratiques, si Ton ne pourrait pas 
reserver k la l%islation du pays de chaque Etat contractant la 
liberte de rfeglement sur ce point. Seulement une exception k la 
r^gle qui a ^te posee doit etre inseree dans le rfeglement inter- 
national m6me. Si le defendeur n'a de domicile ni dans, ni hors 
du territoire unifie, la citation peut se faire au lieu de son sejour 
veritable dans ce territoire. Comme deja dit, un pareil systfeme 
est connu en France pour des diff^rends entre etrangers ; mais 
contrairement k la jurisprudence actuelle dans ce pays, le defaut 
d'un domicile devra gtra prouve d'apr^s le rfeglement international 
par le demandeur. II serait autrement trop facile de prendre 
I'habitude de citer a tout hasard le defendeur au lieu de son sejour 
veritable et d'attendre le succ&s de ses preuves sur ce point. 

A regard de raction en garantie, les trait^s actuels con- 
tiennent deux syst^mes : 

1° L'action en garantie suit I'action originelle sauf I'incom- 
p^tence " ratione matenae " (Traits franco-beige, art. 4, S 2 : 
Projet de trait^ n^erlando-belge, art. 2, sub. 4°). 

2° La garantie, ind^pendamment de Taction originelle, est 
jugee au domicile de celui qui a ete appele en garantie (Trait^ 
franco-suisse, art. i, alinea 1). 
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L'^troit rapport entre les deux actions, I'influence que I'une 
exerce le plus souvent sur I'autre, doivent fa're pr^f^rer le premier 
syst^me, qui est accepte dans la plupart des legislations des 
diff^rents pays, mais il n'existe aucun obstacle s^rieux k r^server 
ce point k la legislation du pays. 

Les actions en reconvention pourront 6tre port^es devant le 
juge devant qui Taction en convention a et^ port^e; et cela con- 
form^ment aux rfegles de la legislation du pays qui peut poser la 
condition de la competence ratione materiae, par exemple comme le 
fait, formellement le trait^ Franco-beige (art. 4, § 2). 

II n'y a qu'une condition de toute n&essite dans le rfeglement 
international m6me, savoir que les deux actions soient fondees sur 
les memes faits juridiques. Cette derniere condition, pos^e dans 
le projet du trait^ Belge-n^erlandais (art. 2, sub. 3°), s'accorde 
avec la conception de la jurisprudence fran^aise, qui exige un 
rapport entre les deux actions. Aussi !e Widerklage allemand 
doit se fonder sur le meme ensemble de faits que Taction principale, 
et doit avoir comme sujet un rapport juridique tel que de son 
existence ou de sa non existence depend la d&ision de Taction 
principale. 

La conception de la loi neerlandaise, qui n'exige aucun rapport 
entre les actions en convention et en reconvention est quelque peu 
ind^pendante et ne peut pas se reclamer de le reconnaissance 
Internationale. 

Enfin comme pour tant d'autres trait^s la question se pose : 
De quelle manifere r^aliser Tunit^ dans Tinterpretation et 
Tapplication du trait^ pour des diff^rends k resoudre (par 
exemple des differends de juridiction positive et negative) qui 
pourraient peut-6tre se presenter entre les justices des Etats 
contractants ? Le temps nous enseignera si une cour Inter- 
nationale sup^rieure sera n&essaire, cour qui jugera sur Tinter- 
pretation et Tapplication du trait^ d'une manifere qui lie tous 
les organes judiciaires des ^tats contractants. II parait que 
pour le moment le temps n'en est pas encore venu ! 

EBAUCHE D'UN PROJET DE TRAITE. 
Premier chapttre. 

Du RfeGLEMENT DE LA JURIDICTION. 

Article i. 
Les actions civiles concernant exclusivement le droit des biens 
et les actions commerciales sont jug^es conform^ment k ce traitc 
par les tribunaux des etats contractants, si au moins un sujet d'un 

c 
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des etats contractants comparatt dans le proces comme demandeur 
ou comme defendeur ; et cela independamment de la nationality des 
parties. 

Article 2. 

Dans les actions personnelles, et celles concernant les biens 
meubles le ddfendeur est cite devant le juge de son domicile. 

A defaut de domicile mSme hors des etats contractants, il 
est cite devant le juge de son veritable lieu de s^jour. C'est au 
demandeur k prouver qu'il y a defaut de domicile dans le cas 
ou il n'y a pas de certitude sur ce point. Dans le cas ou il y a 
plusieurs d^fendeurs, ils sont cites devant le juge du domicile de 
i'un d'eux; au choix du demandeur. 

Article 3. 

Les personnes civiles, et les associations de personnes ayant 
comme but des affaires civiles et commerciales sans etre investies 
de la personnalit^ juridique civile, sont citees k I'endroit oil elles 
sont Stabiles. Le lieu du sifege de la direction ou de son bureau 
sera considere comme le lieu de son etablissement. Aprfes la 
dissolution d'une de ces associations elle est citee devant le m6me 
juge ou devant celui du domicile d'un des liquidateurs au choix 
du demandeur. 

Article 4. 

Les commer9ants et les industriels peuvent aussi 6tre cit^s k 
i'endroit oil leur bureau est ^tabli. 

Article 5. 

Si des personnes et des associations comme celles indiquees 
dans les articles 3 et 4 ont des succursales, alors elles peuvent 
6tre citees devant le juge du lieu d 'etablissement de celles-ci pour 
des affaires de ces succursales. 

Article 6. 

La prorogation de juridiction est regime par la legislation des 
etats contractants. 

Si le defendeur a elu un domicile il peut fetre cit^ devant 
le juge du domicile elu ou devant le juge du domicile veritable, 
au choix du demandeur; k moins qu'il n'ait et^ expressement 
convenu, ou qu'il soit indubitablement prouv^, que le choix du 
domicile a eu lieu pour porter le jugement excliisivement devant 
le juge qui a 6t6 premierement nomme. 

Article 7. 
Les personnes qui sont porteurs des valeurs payables au 
porteur etant assignees en bloc, si elles ont elu un domicile sont 
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citees devant le juge du domicile elu, et a defaut de tel domicile 
a celui de leur homme de confiance (trustee) si la designation de 
celui-ci a et^ rendue publique. Dans les autres cas ils sont cites 
devant le juge du lieu du domicile du demandeur, ou s'il y a 
plusieurs demandeurs, devant le juge du lieu du domicile d'un de 
ceux-ci, selon leur choix. 

Article 8. 

Le defendeur peut aussi etre cit^ : 

(a) Pour des actions resultant d'une obligation, d'un 
contrat ou d'une cause en justice unilat^rale, devant le juge de 
I'endroit oil I'obligation a ^t^ engag^e ou devant le juge de 
I'endroit ou I'obligation doit etre ex&utee; sauf que la citation 
k ce dernier endroit ne peut avoir lieu si les obligations resultant 
d'un contrat doivent Stre ex&ut^es dans des ressorts juridiques 
differents ; 

(b) Pour des actions a cause de d^lits ou de quasi-delits, 
devant le juge de I'endroit oil I'obligation est nee. 

Article 9. 

Pour des actions fondles sur un droit reel concernant des 
immeubles, le defendeur est cite devant le juge dans le ressort 
duquel les immeubles sont situ^s. La legislation de I'^tat con- 
tractant int^ress^ d&igne le juge competent si les immeubles sont 
situ^s dans les ressorts de plusieurs juges. 

Article ro. 

Les ^tats contractants dont la legislation reconnalt les actions 
mixtes determinent si de telles actions, pour I'application de ce 
traite, sont consid^r^es comme des actions personnelles ou bien 
comme des actions r^elles. 

Article 11. 

Si une action entre les meme personnes et sur le meme sujet 
est deja pendante devant un juge dans un autre etat contractarit, 
ou si une action est connexe a une autre action pendante devant 
un tel juge, le renvoi devant ce juge peut 6tre demand^. Le 
renvoi se fait comme il est prescrit par chaque etat contractant 
pour le renvoi ordinaire devant les tribunaux nationaux. Le juge 
auquel Taction a ^te referee ne doit pas se declarer incompetent 
pour la question du jugement. 

Article 12. 
L'action en garantie est r^gl^e par la legislation des etats 
contractants. 
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Article 13. 

L 'action en reconvention est admise dans Jes cas prescrits par 
la legislation des ^tats contractants, a condition que la demande 
en convention et celle en reconvention soient fondees sur les 
mgmes faits juridiques. 

Article 14. 
Si une saisie d'une nature conservatoire a ete faite dans un 
des etats contractants valablement en droit d'apres sa legislation, 
et si Faction principale doit Stre jugee d'apres ce traite par le 
juge d'un autre ^tat contractant, alors la demande en validite de 
la saisie sera faite devant ce juge dans un mois aprfes que la saisie 
a et^ faite. 

Article 15. 

Chaque etat contractant designe une autorite qui est compe- 
tente pour les demandes en mainlevee de la saisie. La partie 
opposante sera entendue sur la demande, ou en tous cas dument 
cit^e k comparaitre d'aprfes les formalit^s prescrites par la legis- 
lation des etats contractants. 

Article 16. 

La mainlevee est ordonnee, en outre des cas determines par 
la legislation des etats contractants, dans les cas suivants : 

1° Si la demande de validite de la saisie n'est pas faite dans 
le terme et devant le juge fixes dans I'article 14; 

2° Si I'arr^t par lequel la demande en validite de la saisie 
a ete rejetee par ce juge a acquis force de chose jugee. 

Le juge designe pour juger de la validite de la saisie donne 
sur la demande de la partie intdressee une declaration sur la 
question si la demande est pendante ou non pendante dans le 
terme fixe k I'article 14. Pour cette declaration ainsi que pour 
les pieces qui sont necessaires en rapport avec les stipulations fixees 
sub 2° de I'alinea precedent, le rfeglement de I'article dans la 
seconde division de ce traite sera applicable. 

RiGLEMENT DES FORMALITES DANS LE SENS DE l'aRTICLE 19 DU 

trait£ de La Have sur la procedure civile (1905). 
Article 17. 
Si le jugement par lequel la demande en validite de la saisie 
a ete accordee a obtenu force de chose jugee, 1' execution' de ce 
jugement ne pourra se faire qu'apr^s la concession d'un exequatur 
conformement k la seconde division de ce traite dans I'etat 
contractant. 
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Deuxieme Chapitre. 

De L'EXficUTION ET DE LA FORCE DE LOI DES JUGEMENTS. 

Article i8. 

Si le jugement a ^t^ rendu par le juge d^signe dans ce contrat, 
I'ex^cution du jugement dans les autres dtats contractants se fera 
sans examen au fond de I'aifaire aprfes la concession d'un simple 
exequatur accord^ sur la demande de la partie int^ressfe par 
I'autorit^ d^sign^e par la legislation des ^tats contractants. 

L'enqufite k faire par cette autorit^, se rdduit aux points 
suivants : 

1° Si le jugement a ^t^ rendu par le juge d^sign^ dans ce 
trait^ ; 
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INTERNATIONAL REGULATION OF JURISDICTION. 

I. The object of the paper is to furnish a contribution towards 
the preparation of a general treaty for the delimitation of juris- 
diction in the international sphere with respect to judicial matters 
affecting private persons. Since the home-legislation of the treaty 
countries is not to be allowed to deviate from the regulations laid 
down in the treaty, an even, just, and normal sphere of jurisdiction 
in the judicial matters above mentioned will come into existence for 
each treaty country, in consequence of which an end will be put to 
the undesirable state of things now prevailing, viz. , that a country 
extends its international sphere independently and one-sidedly in 
an unjust and abnormal manner, or on the other hand, it may be, 
too restrictedly, whilst the awkwardness of simultaneous trials, 
without mutual coherence, of one and the same case, in more than 
one country will no longer occur. The greatest recommendation of 
such a general treaty lies in the fact that international regulation 
of jurisdiction is the first and forexnost requirement in order to 
arrive at the mutual recognition and execution of foreign sentences 
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without a new inquiry into each matter. The chief difficulty in the 
way of such recognition and execution will be removed if the 
decision is pronounced by a judge whose jurisdiction in the case 
is acknowledged. 

2. The paramount idea of the proposed regulation is, that 
the present conditions of laws having an international operation, 
the jurisdiction of which is to be regulated, contain first principles 
by which they have attached to the judges of more than one country. 
The principle or principles which exert the most influence upon 
them {e.g., the domicile of the defendant, the situation of the real 
property) must be discovered. 

The outcome of the enquiry is not the selection of a determinate 
country, but the selection of a determinate judge of a determinate 
country, viz., the judge to whose province the first principle is 
attached. The regulation found in some treaties, by virtue of which 
only one definite country is indicated in the treaty as having 
jurisdiction (e.g., the country where the defendant is domiciled), 
whilst it is left to the home-legislator of that country, at his 
own pleasure, to empower any one of his own judges to try the case, 
deserves dis-approbation. 

The possibility exists that a situation of law operating inter- 
nationally may contain more than one first principle of equal force, 
which carry the trial into the province of more than one judge, in 
different countries (e.g., the defendant is domiciled in Germany, but 
has entered into an engagement, and must fulfil his engagement, 
in England). Then the motion for a reference lite pendente to the 
court in which the action was first entered must be internationally 
acknowledged and regulated. 

3. Let the treaty confine itself to cases purely of the nature 
of the law of property ; because in matters of family law the Hague 
Conferences for the codification of international private law have 
by degrees accepted the system of regulating the material law 
internationally, and at the same time of limiting the jurisdiction 
to that, a method also to be followed in the same manner with 
such subjects as the law of inheritance and the bankruptcy laws, 
in which material law cannot easily be divided from formal law. 

4. Where, as with pure property law, the material law has 
not been internationally codified, a regulation by virtue of which 
the jurisdiction may be committed to the judge of the country 
whose material law governs the judicial situation, cannot be 
accepted. 

Let the treaty be applied to all internationally legal con- 
ditions of the nature of private law in which at least one subject 
of one of the treaty countries appears either as plaintiff or defendant 
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in the lawsuit, independently of the nationality of his opponent. 
The fact that no single one of the parties to the suit belongs to the 
country before whose tribunal the case is tried, is nothing to the 
purpose. 

Outside the treaty will fall : — 

1st. Suits in which only subjects of the country itself 
appear before their national judge; 

2nd. Suits in which subjects of the country itself, and 
subjects of third parties, countries that have not joined the 
treaty, appear ; 

3rd. Suits in which only subjects of such third parties 
appear. 

In the province of pure property law the right to change 
the venue, resting exclusively on the nationality of the plaintiff 
or of the defendant, ought not to be admitted. 

5. The principles which are conclusive in the question of 
jurisdiction are : — 

A. In personal claims and claims affecting personal property, 
the domicile of the defendant ; where there are more than one 
defendant, the domicile of one of them, at the choice of the 
plaintiffs ; and moreover : — 

(a) In obligations arising from contracts or international 
juristic acts ; the place where the obligation arose, as well as 
where it must be fulfilled ; 

(b) In obligations arising from unlawful acts — the place 
where the obligation arose. 

In case the above are insufficient, subsidiary courts are not 
to be admitted, except when the place of the actual residence of 
the defendant is taken into consideration in case of lack of legal 
domicile, the burden of proof lying on the plaintiff in case of denial 
by the other side. 

Where there has been an election of domicile by the defendant, 
the plaintiff may, at his choice, issue the writ for the actual domicile 
of the defendant, or for the one chosen by him ; except in cases 
of express stipulation to the contrary or of an obvious unequi- 
vocable intention to that effect. For the rest the change in juris- 
diction is to be left to the home-legislator. 
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Some further regulations are desirable with reference to the 
domicile of corporations, merchants and manufacturers ; con- 
cerning the matter of branch offices and branch establishments ; 
and concerning the summoning of holders of papers to bearer. 

B. In claims based upon a right affecting real estate, the 
jurisdiction must be concluded by the situatiooi of the property. 

Further, there will be found in the treaty a regulation for 
the purpose of recognising internationally the judicial working of 
a conservatory seizure made in one of the treaty countries, 
although the claim with regard thereto falls to be tried by the 
judge of another treaty country. 

Finally, some general regulations concerning guarantee and 
counter-claim are desirable. 
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AN INTERNATIONAL COURT OF ARBITRATION 
FOR PRIVATE LITIGATION. 



BY 
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Councillor of Justice, Berlin. 



It very frequently happens that the same civil obligation 
binds several debtors residing in different countries. In order to 
obtain judgment against these it is at present in such cases 
necessary to pursue several actions founded on identical facts in 
the different countries concerned. It may often, however, be to 
the interest of both creditor and debtors that the case be decided 
uniformly by one judgment, having equal effect in all the countries 
in vvhich it is to be enforced. The ordinary procedure by arbi- 
tration is of no avail here, as an arbitrator's award cannot be 
enforced without judicial assistance, and even the decisions of 
foreign courts are in most modern countries not recognised as 
capable of execution. In order to establish an International Court 
of Arbitration the following fundamental conditions must be ful- 
filled : 

The Court must be established by International Treaty. 
Its jurisdiction must apply to civil litigation between the subjects 
of the contracting countries, as soon as both parties invoke the 
decision of the Court. There must be only one tribunal, whose 
decision must be final. The judgments delivered by the Court 
should be executory from the day on which the President of the 
Court affixes his signature to the tenor of the judgment. The 
execution of the judgments must be carried through in the 
different countries of the Treaty according to the local law, but 
without the possibility of the decision of the International 
Tribunal being revised. 

The necessity for the establishment of such a Tribunal is shown 
by the following examples : 

The executor of a will and the different beneficiaries under 
the will disagree as to the meaning of some clause contained in 
the will. The beneficiaries wish to enforce from the executor 
the delivery of certain sums of money which are deposited at 
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banks in Berlin, London, and Paris. All parties desire an 
uniform decision, available in the same manner in each of the 
countries in which the different portions of the estate are 
situated. 

An Insurance Company, having g-ranted a policy against 
damage by fire has reinsured a large portion of the risk with 
various other companies situated in different countries. The 
policy offered indemnity for every kind of damage suffered by 
fire, save in such cases where the fire should be caused by an 
earthquake. The insurer suffers damage by fire, an earthquake 
occurring at the same time at the spot where the insured article 
is situated. The first Insurance Company pay the damages, all 
the other reinsuring companies, however, deny liability, no case 
for indemnity having occurred. An uniform decision equally 
binding all the reinsurers, is desired by all parties concerned. 

A grain merchant in Odessa has sold wheat in August, 
igi2, for delivery in London and Berlin in November, 1912, the 
freight to be paid by the vendor. At the time of the contract 
he had calculated the selling price on the basis of carriage by 
sea. When delivery has to be made, however, carriage by sea 
is impossible on account of the Balkan war having broken out. 
The vendor claims that the difference in freight between carriage 
by water and carriage by land be borne by the purchasers, other- 
wise that he, the seller, be released from the contract. He has 
an interest in obtaining an uniform decision against both pur- 
chasers : the latter agree to this. 

The holder of a bill of exchange desires to sue the acceptor 
and the indorsers, residing in different countries. They con- 
tend that the acceptance has been forged. The holder of the 
bill and all parties liable under it desire an uniforn> decision. 

A managing director of a German private limited company 
(Gesellschaft mil beschrdnkter Hajtung), which, according to 
its articles, can only be represented by two directors acting 
jointly, enters into a contract for the company alone, by which 
the company acquires claims against persons residing in different 
countries. The debtors all deny liability, the contract being 
void as the manager had acted ultra vires in contracting alone. 
All agree, however, in desiring that the question be settled by 
one decision. 

A collision of ships has taken place, two ships of different 
nationality having damaged a third vessel. It is contended by 
the one side that the damage was exclusively caused by the 
fault of the captain of the damaged vessel, AH parties would 
be content with a single decision. 
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The proprietor of a trade mark which is registered in several 
different countries, suffers damages through another person's 
using a similar trade mark for the same kind of goods in the 
same countries, thereby infringing his right. If the parties 
agree, a single judgment would, if in favour of the first pro- 
prietor, suffice in order to have the infringing mark expunged 
from the registers of all the countries concerned. 

The French government some time ago claimed that the 
trade mark registered for the monks of La Grande Chartreuse 
in a great many countries, should be transferred to their name, 
having passed a special law for this purpose. They would in 
all probability have been able to effect an agreement with the 
representatives of the monks whereby the question might have 
been settled by a single decision taking effect in all the countries 
concerned. 

All these examples have one common feature : the identity of 
the facts at issue with regard to the different claims ; and it cannot 
be denied that they show a great need for a tribunal which could 
give an uniform decision in each case. As such a court would, 
according to the proposals made here, only have jurisdiction if all 
parties agree, there \*ould be no grounds against its coming into 
action even in cases where the questions at issue might vary 
with regard to the different countries in which the res Utigiosae 
are situated, according to the particular agreements of the parties 
or the particular local law. The decision might in such cases be 
of a different nature with regard to the different countries con- 
cerned. This would not affect the utility of obtaining a single 
uniform judgment, for the parties get what they desire. 

It might be contended that the award of arbitrators, chosen 
by the parties, would supply the needs of all the cases here referred 
to. But this would only be the case if the parties were prepared 
to submit to the award of the arbitrators after the same had been 
given. If the award is not obeyed, then the ordinary course of 
action would have to be resorted to in all those countries in which 
the award could not, by fulfilling the formalities prescribed by the 
local law, be brought to execution. 

It thus follows that execution under the International Tribunal 
must not be made dependent on the fulfilment of other formalities 
than those attaching to the ordinary intercourse which must be 
established between the International Court and the Courts of 
the different Treaty nations. To carry through these proceedings 
an international Bureau should be established as the intermediary 
between the Tribunal and the judicial authorities of the different 
countries concerned. It should have its seat at the same place 



5° 

as the Court and carry on all negotiations required between the 
International Court and the authorities of the different nations; 
it should likewise attend to all questions of costs and taxation, 
communication with litig-ahts, filing of documents, &c. 

The judges of the Court should be appointed by the Treaty 
nations according to the conditions of nomination agreed upon. 
A suitable basis for the distribution of votes in this question, as 
also for the distribution of costs, is to be found in the International 
Treaty for the Protection of Industrial Property. It would be 
advisable to nominate the members of the Court only from among 
the most distinguished lawyers of the different countries and to 
fix their salaries on the same scale as the country which has the 
best-paid judges : viz. , Great Britain ; if this were not done, 
English lawyers would scarcely be found ready to accept positions 
as judges of the Court. Assuming the Court to consist of three 
chambers, each comprising three judges, the salaries for these 
would require about ;£'5o,ooo a year. This sum, together with 
the funds required for pensions to retired judges, would certainly 
be available out of the fees collected by the Court ; for we can 
without hesitation assume a fee of ;^2,5oo as the minimum costs 
for the decision of such important international cases as those 
which would be brought before the Tribunal, and it is pretty 
certain that the Court would have at least 50 cases per year to 
deal with, considering the number of persons its jurisdiction would 
apply to. 

The procedure of the Court should be settled in outline by the 
Treaty, leaving, however, a wide margin to the discretion of the 
Court itself ; the language to be used in the proceedings, as in the 
pleadings and other documents, would likewise have to be deter- 
mined by the Treaty. 

The determination of the law to be applied in each individual 
case would, as an intrinsic part of the decision itself, fall to the 
province of the Court. 

It would in no wise be necessary that the Court be situated in 
the Hague ; for the work of an International Court for private 
litigation is of an entirely different nature from the work of the 
International Tribunal at present established there. It would, 
nevertheless, be desirable to select a country of the greatest 
possible neutrality as the seat of the Court, such as Switzerland, 
Belgium, or Holland. 

I have already discussed this plan before the International 
Legal Conference instituted by the Society for the Promotion of 
Commercial Treaties in February, 1913, though only in a short dis- 
course. At that time Professor von Bar expressed doubts as to 



51 

its feasibility, on account of the difficulty of solving the language 
question, and because he did not think it advisable to establish 
a tribunal, the judgments of which would overrule the decisions 
of the highest 'courts of the different countries. I do not believe 
that these scruples, even though they might not be without some 
foundation, could outweigh the advantages which would accrue 
to legal and judicial intercourse between nations through their 
establishment of an International Court as proposed here. Apart 
from this, however, I am of the opinion that these considerations 
are really unfounded. As the language of the Court, the idiom 
chiefly resorted to in diplomacy could without difficulty be adopted. 
It must further not be forgotten that formal authority for its judg- 
ment would only be claimed in such cases as the litigants desire. 
As regards the science of Law, the decisions of the Tribunal would 
form a welcome addition to the general principles of jurisprudence, 
on which the laws of all civilized nations are based, and the develope- 
ment of which is the uniform and constant aim of all judicial deter- 
minations ; for mere differences in the forms of expression are not 
a negation of the general ideas on which these different laws are 
based, and which alone are the true source of just law, the develop- 
ment of these ideas being the chief object of judicial work among 
all nations. Conformity of principles of law means similarity in 
its administration; and this would be greatly promoted by an 
International Tribunal of the nature here set forth. In so far as 
international treaties have already brought about an unification of 
certain provinces of the law for all nations, this new Court would 
be the best authority for the interpretation of the international 
codes, and would, at the same time, point out the way for further 
unification ; it would further show all nations, whether their law 
be codified or not, that the best and most ideal development of 
the Law is not to be obtained by Legislation or the collecting of 
decisions, but, on the contrary, by the work of eminent judges. 



[Note. — Would the procedure be oral or scriptural ? In the latter case, 
the diflficulty of language largely disappears. But the analogy of International 
Arbitration disposes one to believe that Great Britain, at any rate, would not 
abandon the system of oral debates. — Eds.] 
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Auf der Londoner Tagung der International Law Association 
im August, 1910, wurden infolge der Initiative des Herrn 
Hofrats Dr. Sichermann aus Budapest fiir das von der Haager 
Wechselrechts-kcnferenz desselben Jahres gewiinschte einheitliche 
Scheckgesetz 7 Regeln als Leitsatze festgestellt. Zwei Jahre 
darauf hat die Internationale Konferenz im Haag in 34 Artikeln 
die Prinzipien fiir ein uniformes Scheckgesetz niedergelegt. 
Das Protokoll ist durch die Delegierten von 30 Staaten unterschrie- 
ben worden. Leider stehen auch hier Gross- Britannien und die 
Vereinigten Staaten von Nord-Amerika abseits. Fiir die Stel- 
lungsnabme dieser Staaten waren dieselben Griinde massgebend, 
welche sie hinderten, sich dera einheitlichen Wechselgesetz 
anzuschliessen. Aber auch in diesen Landern ist man bestrebt 
die geltenden Gesetze moglichst dem einheitlichen Gesetz anzu- 
passen ; die Haager Resolutionen tragen nur einen vollig pro- 
visorischen Charakter, da das Terrain fiir die definitiven Entschei- 
dungen noch nicht geniigend vorbereitet war. Somit erscheint es 
auch fur das britische Reich und die grosse Republik jenseits des 
Ozeans von Bedeutung, zu priifen, inwieweit die Londoner Regeln 
der International Law Association seitens der Delegierten im Haag 
Beriicksichtigung gefunden haben, und inwiefern dieselben nach 
dem gegenwartigen Stand der Vereinheitlichungsfrage Aufnahme 
in das definitive Gesetz erlangen konnen. Leider hat sich die 
International Law Association nur auf die Feststellung weniger 
Grundsatze beschrankt. Weitere, von Herrn Hofrat Dr. Sichermann 
gemachte Vorschlage konnten damals bei der Kiirze der Zeit, die 
die Mitglieder dieser Gesellschaft zur Priifung der Frage gelassen 
war, nicht geniigend erortert werden. 

Die erste Londoner Regel befasst sich mit der sogenannten 
Guthabenklausel, d.h.dem bei Vermeidung der Ungiiltigkeit des 
Schecks in den zusammenhangenden Schecksatz aufzunehmenden 
Vermerk, dass die Schecksurome aus dem Guthaben des Aus- 
stellers bei dem Bezogenen zu entrichten ist. Da durch diese 
Klausel, die sich nur in den Scheckgesetzen von Deutschland, 
Oesterreich und Ungarn als ein wesentliches Formerfordernis des 
Schecks findet, jkeineswegs das Vorhandesein eines Guthabens 
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des Ausstellers bei dem Bezogenen gewahrleistet wird, und der 
Vermerk weder als Unterscheidungsmerkmal des Papiers, noch 
als Warnung vor der Ausstellung ungedeckter Schecks von 
Bedeutung ist, so hat die Haager Konferenz sich in Ueber- 
einstimmung mit der Londoner Regal zutreffend gegen dieses 
Requisit ausgesprochen. 

Die zweite Londoner Regel stellt den Grundsatz auf, dass 
der Scheck nur ein Sichtpapier sein diirfe.' In dieser Hinsicht 
befindet sie sich in Uebereinstimmung mit der ilberwiegenden 
Zahl der geltenden Gesetze. Wiirde der Scheck erst nach Sicht 
Oder in einem bestimmten spateren Zeitpunkt fallig warden, so 
wiirde er sich in ein Kreditinstrument umwandeln, und ein 
Nehmer statt der gewiinschten Zahlung aine befristete Forderung 
gewahren. Daruber war man auch im Haag einig, und selbst die- 
jenigen Lander, die wie z.b. Italien noch die Nachsichtschecks 
kennen, stimmten dem bei. Eiiie DifFerenz fiber die sich leider 
die Londoner Regel nicht ausgesprochen hat, bestand darin, ob 
eine andere Zahlungsbestimmung in Deutschland den Scheck 
nichtig machen, oder wie in Oesterreich als nicht geschrieben 
gelten wiirde. Leider hat sich hier die Mehrheit der Haager 
Versammlung fur die Nichtigkeit eines solchen Schecks ausge- 
sprochen, well man maint, dass andernfalls dem Willen des 
Ausstellers Gewalt angetan werden wurde. Allein dabei ubersah 
man, dass in erster Linie der Aussteller doch einan giiltigen Scheck 
ins Leben setzen wollte, und dass man durch eina solche Vorschrift 
dem Nehmer ein wertlosas Stuck Papier in die Hand giebt. Auch 
sonst muss sich der Aussteller eines Skripturaktes im Interesse des 
Varkehrs eine nichtgewollte Interpretation gefallen lassen, so z.b. 
bei einem bedingten Indossament, wo nach britischem Recht und 
dem neuen Weltwechselgesetz die Bedingung als nicht geschrieben 
gilt. Leider befanden sich unter denjenigen, welche fur die 
Ungultigkeit eines auf eine andere Zahlungszeit als auf Sicht 
lautenden Schecks votierten auch die Delegierten Gross- 
Britannians und der Vereinigten Staaten Amerikas. Sie gingen 
wahrscheinlich davon aus, dass nach dem einheitlichen Scheck- 
gesetz, wie nach ihrem Recht das Instrument noch als Wechsel 
seine Gultigkeit behaltan wurde, aber diese Konvaleszenz ist nach 
dem einheitlichen Wechselgesetz ausgeschlossen, da ja die Urkunde, 
um als Wechsel zu gelten, abgesehen von alien ubrigen 
Erfordernissen, die Bezeichnung als Wechsel enthalten muss. 

Es ware also in hohem Maasse zu wunschen, wenn bei der 
nachsten Haager Konferenz dieser Beschluss eine entsprechende 
Abanderung erfahran wurde. 

Angenommen ist femer das weitere in der Londoner Regel II 
aufgenommene Erfordernis der Datierung des Schecks ; darunter 
ist Orts- und Zeitdatum zu verstehen. Hierin liegt eine 
Abweichung von dem geltenden anglo-amerikanischen Recht. 
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Bei den Beratungen im Plenum der International Law Association 
kam zum Ausdruck, dass die Angabe von Zeit und Ort der Austellung 
im Scheck erst bei der Vorlegung der Urkunde an dem Bezogenen 
notwendig sei. Damit war dem Inhaber das Recht zugewiesen, das 
eventuell fehlende Datum auszufiillen. Indessen letzteres ist nach 
dem geplanten einheitlichen Scheckgesetz nicht moglich ; dasselbe 
verlangt in Uebereinstimmung mit dem einheitlichen Wech- 
selgesetz die Datierung schon bei der Ausstellung des Instruments. 
Aus einem nicht datierten Scheck gewinnt der Inhaber keine 
Rechte. Freilich ist es nicht erforderlich, dass ein bestimmter 
Ort als Ausstellungsort im Scheck bezeichnet wird. Es soil 
vielmehr nach den Haager Resolutionen geniigen, wenn neben 
dem Namen des Ausstellers ein Ort angegeben ist. Dieser gilt 
dann als Ausstellungsort, Fehlt aber eine solche Angabe und die 
Bezeichnung eines besonderen Ausstellungsortes, oder mangelt 
die Ausstellungszeit, so ist der Scheck als solcher ungiiltig. Diese 
Regel entspricht dem Artikel 2 des einheitlichen Wechselgesetzes. 

Kann man beim Wechsel dariiber streiten, ob die Datierung 
erforderlich ist, so erscheint sie bei dem Scheck unentbehrlich, da 
nach dem Ausstellungsort sich meist die Dauer der Prasentations- 
frist regelt, und es nicht in das Belieben des Scheckinhabers 
gestellt werden kann, diesen Zeitraum zu verlangern. Ueber die 
Folgen der Vor- und Nachdatierung eines Schecks trefFen die 
Haager Resolutionen keine Bestimmungen. Die Gultigkeit des 
Schecks wird also durch eine falsche Zeitangabe der Ausstellung 
nicht beriihrt ; den Vertragsstaaten ist es vorbehalten, die biirger- 
lichrechtlichen, strafrechtlichen und fiskalischen Folgerungen 
unrichtigef Datierungen zu ordnen. 

Wunschenswert ware es gewesen, wenn seitens der Haager 
Konferenz fiir den Fall der Nichtangabe eines Austellungsortes 
oder eines Ortes bei dem Namen des Ausstellers der Scheck nicht 
fiir ungiiltig erklart worden ware, sondern wenn man dann den 
wirklichen Wohnort des Ausstellers als Trassierungsort angesehen 
hatte. Damit wurde man dem geltenden anglo-amerikanischen 
Recht entgegen gekommen sein. Die Harte der im Haag 
getroflfenen Entscheidung erhellt klar, wenn man an den Fall denkt, 
dass der Emissionsort alien Interessenten genau bekannt war. 
Gerade beim Scheck als einem Zahlungsmittel sollte man mit 
Nichtigkeitsgriinden so sparsam wie moglich sein. 

Wemger ist uber die dritte Londoner Regel zu sagen. Sie 
richtet sich gegen den tibermassigen Formalismus einiger geltenden 
Scheckgesetze, welche fordern, dass entweder die Zeit der 
Ausstellung in Buchstaben von der Hand desjenigen einge fiigt 
wird, welcher den Scheck ausgestellt hat, wie z.b. in Frankreich, 
oder dass doch das Datum ganz in Buchstaben geschrieben wird, 
wie in der Schweiz, Spanien, Honduras und Peru. Es war 
klar, dass diese auf fiskalischen Erwagungen beruhenden Form- 
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vorschriften nicht von dem einheitlichen Scheckgesetze ubernommen 
werden konnten. . 

Desgleichen ist die 4. Londoner Kegel im Haag adoptiert 
worden. Nach ihr ist der Scheck, wie schon jetzt in Deutschland, 
Gross- Britannien, Japan, Italien, Schweiz, Skandinavien, Bulgarian, 
Costa-Rica ein prasumtives Orderpapier, so dass er ohne Order- 
klausel iridossiert werden kann. In dieser Hinsicht lag kein Grund 
vor, den Scheck anders zu behandete, als den Wechsel, und im 
Zentral-komitee der Haager Konferenz wurde diese Regelung mit 17 
gegen 2 Stimmen angenommen. Selbstverstandlich bleibt statthaft, 
die Girierung des Schecks durch die Recta-oder Negative Orders 
klausel auszusohliesten. 

Streitig dagegen war das Problem, mit der sich die V. 
Londoner Regel befasste. Diese handelt von der Bestimmung 
der Prasentationsfristen, die fiir den Scheck noch wichtiger sind, 
als fiir den Wechsel. Sie unterscheidet in dieser Beziehung 
Inland- und Auslandschecks, und versteht in Uebereinstimmung mit 
dem britischen Gesetz unter " Inlandschecks " solche Papiere, dieim 
Inland ausgestellt und zahlbar sind, wahrend alle anderen Schecks 
als Auslandschecks bezeichnet werden. Die Prasentationsfrist der 
Inlandschecks soil jeder Staat bestimmen konnen. Die im Lande 
des Zahlungsortes des Schecks angeordnete Prasentationsfrist fiir 
Inlandschecks soil auch fiir Auslandschecks gelten, aber diese 
Frist erst rechnen von dem letzten Tage des Zeitraums, der 
erforderlich ist, um den Scheck auf dem gewohnlichen Wege vom 
Ausstellungsort nach dem Zahlungsort zu befordern. 

Ein solcher Vorschlag konnte fiir das einheitliche Scheckgesetz 
nicht akzeptiert werden ; denn einmal lasst er das Chaos der 
geltenden Prasentationsfristen bestehen, dem abzuhelfen gerade 
eine Hauptaufgabe des uniformen Scheckgesetzes bildet ; sodann 
setzt er fiir Auslandschecks an Stelle einer bestimmen Frist, mit 
welcher der Verkehr rechnen kann, einen ungewissen Zeitraum, 
der im Einzelfalle oft schwierig festzustellen ist, und Raum zu 
Einwendungen fiir saumige und boswillige Schuldner bietdt. 

Auch auf der Haager Konferenz gingen die Meinungen iiber 
die Losung dieses Problems ziemlich weit auseinander. Ein Teil 
der Sektionen woUte fiir Inlandschecks eine Prasentationsfrist von 
10 Tagen festgestellt wissen, dagegen die Vorlegungsfrist fiir 
Auslandschecks entweder ganz der Bestimmung des Rechtes am 
Zahlungsort iiberlassen, oder einen fasten nach Zonen abgestuften 
Zeitraum von 14 Tagen, i und 2 Monaten zu Grunde legen, andere 
wollten eine Minimalfrist von 10 Tagen annehmen, die ffir 
Distanzschecks um die Dauer der Reise vom Ausstellungsort zurh 
Zahlungsort verlangert werden soUte. In dem Zentralkomitee 
siegte dann die Ansicht, dass fiir alle Schecks eine Minimalfrist 
von 10 Tagen festzuhahen sei, im ubrigen aber dem Rechte am 
Zahlungsort die Ausdehung dieser Frist iiberlassen werden miisse. 
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Man lehnte sich imwesentlichen an einen Vorschlag der ersten 
Sektion dieser Konferenz an, bei welcher Argentinien, Bulgarien, 
Ecuador, Frankreich, Norwegen, El Salvador und Schweiz beteiligt 
war. Das Motiv hierfiir bildete die Erwagung, dass es unmoglich 
sei, die Prasentationsfrist einheitlich zu regain, aber doch 
wiinschenswert ware, dam Inhaber die Moglichkeit zu bieten, aus 
dam Datum des Schecks zu antnahmen, wie vial Zeit ihm 
mindestens zur Prasentation frei stehe. 

Diese Erwagungen konnen fur durchgreifand nicht erachtat 
warden. Bereits bei der Beratung des einheitlichen WecHselgesetzes 
ist man sich dariiber klar gaworden, dass aine faste Vorlegungsfrist 
fiir Sicht-und Nachsichtwachsel im Interessa das Varkehrs unum- 
ganglich notwandig sei. Man hat sich dort auf einan Zaitraura 
von 6 Monaten verstandigt. In erhohtem Masse ist eina ainheitliche 
Gestaltung der Prasentationsfrist fiir den Scheck notwandig, da er 
als Zahlungsmittel wirken, soil und daher sain Wert, der von der 
Dauer der Prasentationsfrist beeinflusst wird, jedem Nehmer ohne 
weiteres bekannt sain muss. 

Die Rechtsvergleichung lehrt, dass es sehr wohl moglich ist, 
jedanfalls fiir Inlandwachsel eine solclie einheithche Frist zu 
normiaren. Die Umlaufzeiten schwankenfiir Platz-und inlandischa 
Distanzschacks im Bereich der geltenden Gesetzgebung zwischen 
3 und 15 Tagan. Dabei ist zu bamcrkan, dass nur wenige der 
altaran Schackgasetze, w.ia diejanigen von Rumanian Spanien, 
Honduras, Argentinien, dan fraglichan Zeitraum bei Distanzschacks 
nur um ein Geringes uber 10 Tage arstrecken. Wenn man 
bedenkt, dass iiberall die Kommunikationsinittel sich erheblich 
gebessart haben und waiter batsern werdeii, so trifft die sich dem 
Gedachtnis leicht einpragande Dekade offenbar die richtige Mitte. 
Frailich mag fiir einzelne ausser-europaische Lander, insbesondara 
China und Siam und einige siidamerikanische Republiken der 
Zeitraum etwas kurz sein. Fur die europaischen Lander und die 
Vereinigtan Staaten von Amerika wiirde cr jedanfalls ausreichen ; 
dass er auch fiir Russland nicht zu kurz ist, ergibt der friihere 
Entwurf eipes russischen Scheckrechts, der (iir Distanzschecks 
ebenfalls eine Prasentationsfrist von 10 Tagen vorgeschlagen 
hatte. Demgamass arscheint as angamassen, dass prinzipiell die 
Vorlegungsfrist fiir Inlandschecks schlechtum auf 10 Tage 
festgelegt wird, und nur einigen spaziall zu benennenden ausser- 
europaischen Vartragslandern die Verlangerung des Zeitraums 
vorbehalten wird. 

Es ist schon viel erreicht, wenn man in ganz Europa fiir 
inlandischa Platz- und Distanzschacks eine ainheitliche Vorle- 
gungsfrist schafft, denn bei solchen Urkunden sind keineswegs nur 
Inlander interessiert, sondern auch vielfach Auslander, da diese 
Schecks oft ausserhalb der Grenzen des Landes zirkuheren, in 
dem sia ausgestelk und zahlbar sind. 
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Schwieriger ist die Frage zu losen, wie es mit der Vorlegungs- 
frist der Auslandschecks zu halten ist. 

Auch hier ware es ja das erstrebenswerteste, wenn man 
dieselbe einheitlich festlegen konnte. Aber wenn man sie so lang 
wahlt, dass sie fiir den Scheckverkehr zwischen alien Kultur- 
staaten ausreicht, so wiirde sie zu ausgedehnt werden fur Staaten, 
die innerhalb desselben Weltteils gelegen sind. Andererseits kann 
man sich nicht mit einer blossen Maximalfrist begniigen, wie sie 
in der Dauervon 3 Monaten von der 2. Sektion der Haager Kon- 
ferenz vorgeschlagen wurde, denn eine solche Frist lasst innerhalb 
ihrer Grenzen einen viel zu grossen Spielraum, und das Hauptin- 
teresse des Inhaber besteht nicht darin, zu ersehen, wielange er im 
Hochstfalle die Prasentation verzogern darf, sondern wie viel Zeit 
ihm mindestens fur die Vorlegung frei bleibt. Man wird sich 
daher dem von der 4. Sektion der Haager Konferenz vorgeschla- 
genen Prinzip anschliessen mussen, dass die Vorlegungsfrist fur 
Auslandsschecks nach Zonen regelt. Die genannte Sektion 
wollte dass innerhalb Europas ausgestellte und zahlbare Schecks 
14 Tage laufen durften, die in einem anderen Kontinent ausges- 
tellten und zahlbaren Papiere dieser Art eine Vorlegungsfrist von 
einem Monat haben sollten, dagegen die von einem Kontinent auf 
einen anderen gezogenen 2 Monate zirkulieren konnten. 

Der Einfachheit wegen 1st es vorzuziehen, nur zwei.verschiedene 
Fristen anzuerkennen, namlich eine solche von i Monat bei 
Schecks, die innerhalb Europas in einem anderen Staate zahlbar 
sind, als wo sie ausgestellt wurden, und von 2 Monaten bei alien 
anderen Auslandschecks. Freilich wird man nicht umhin konnen 
auch hier fiir einzelne Staaten eine Fristverlangerung zu gestatten. 
Es wurde bei den Beratungen in Haag von einem der englischen 
Delegierten darauf hingewiesen, dass Schecks aus Bolivien und 
ahnlichen sudamerikanischen Landern ofters 4-5 Monate gebrau- 
chen, ehe sie zum Zahlungsort gelangen. Fiir diese Ausnah- 
mefiille konnten also besondere Regeln vorgesehen werden, obwohl 
nicht zu bezweifeln ist, dass durch die Festsetzung einer klirzeren 
Prasentationsfrist auch fiir diese Lander eine wiinschenswerte 
Beschleunigung der Vorlegung eintreten wird. Mindestens aber 
sollte man eine einheitliche Prasentationsfrist fiir europaische, in 
Europa zahlbare Auslandschecks festsetzen. Man muss nur 
erwagen, dass die langste Verbindung innerhalb Europas, beispiel- 
sweise nach Berlin, abgesehen von Island, den Faroer, Spitzbergen, 
Nowaja Semlja nicht liber go Stunden wahrt, und Postsendungen 
in die deutsche Hauptstadt von den ubrigen Weltteilen nicht 
iiber 2 Monate in Anspruch nehmen. 

Durch Privatautonomie wird diese Frist allerdings nicht ver- 
langert, hochstehs abgekiirzt werden diirfen. Dariiber fehlt es zwar 
an einer ausdriicklichen Bestimmung in den Haager Resolutionen, 
doch war man sich in Bezug auf diesen Punkt bei den Beratungen 
einig, wenngleich dies von dem britischen Recht abweicht. 
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Von besonderer Wichtigkeit isl die Londoner Kegel VI., 
welche in Uebereinstimmung mit dem anglo-amerikanischen Recht 
dem Scheckausteller das unbeschrankte Widerrufsrechtwahren will. 
Einige moderne Scheckgesetze, wie das deutsche, osterreichische, 
ungarische und japanische gestatten zwar gleichfalls dem Aussteller 
die Kontermandierung, lassen dieselbe aber erst wirksam werden 
nach Ablauf der Prasentationsfrist. Da diese Gesetze aber dem 
Inhaber keine direkte Klage gegen die Bezogenen gewahren, so 
bleibt es vollig dem Ermessen des lesteren anheim gestellt, ob er 
dem Befeht schon wahrend der Prasentationsfrist Folge leisten will 
Oder nicht. Selbst in Staaten wie in Frankreich, welche den 
Anspruch auf die Deckung mit der Scheckbegebung von dem 
Aussteller auf dem Nehmer iibergehen lassen, gewahrt man bis 
zur Prasentation dem Aussteller das Recht, bei Verlust oder 
Diebstahl des Papiers den Zahlungsauftrag zu widerrufen. 

Die Sektionen der Haager Konferenz waren in dieser Materie 
geteilter Ansicht. Die i. und 3. erklarten sich fiir die Zulassigkeit 
des freien Widerrufs ; in der 2., wo sich Deutschland und Italien 
gegenuber standen, wurde keine Einigung erzielt. Die 4. und 5. 
hielten an dem geltenden deutsch, osterreichischen und un- 
garischen Rechte fest. Auch im Schoss des Haager Zentral- 
komittees wurde die Frage lebhalt erortert. In glanzender Weise 
trat der ungarische Delegierte Hofrat Dr. Sichermann gegentlber 
den deutschen und osterreichischen Abgeordneten fiir ein freies 
Widerrufsrecht ein. Eine Einigung Hess sich zunachst nicht 
erzielen. 9 Stimmen standen sich auf jeder Seite gegenuber. Die 
Schweiz und Italien enthielten sich der Abstimmung. Endlich 
gelangte man auf Grund eines deutschen Vorschlages zu einem 
Kompromiss. Zwar-soUte prinzipiell der Widerruf bis zum 
Ablauf der Prasentationsfrist wirkungslos sein, indessen der 
Bezogene, der einen Widerruf wahrend der Vorlegungszeit un- 
beachtet lasst, sich durch eine Zahlung nicht befreien, wenn ihm 
der Austeller mitgeteilt hatte, dass der Scheck verloren oder durch 
einen Dritten betrugerisch erworben sei und der Inhaber nicht 
seinen guten Glauben, oder wie es in der endgiiltigen Fassung 
lautet " seinen rechtmassigen Besitzerwerb " nachgewiesen hatte. 
Diese Losung scheint nur verstandlich, wenn man erwagt, dass die 
grosse Mehrzahl der Delegierten auf der Haager Konferenz sich 
mit dem Stoif noch nicht geniigend vertraut gemacht hatte. Denn 
es ist klar, dass damit in jedem Falle dem Aussteller ein freies 
Widerrufsrecht eingeraumt wird, da der Bezogene nicht nachpriifen 
kann, ob wirklich der Scheck verloren worden, oder durch einen 
Dritten auf Grund eines fraudulosen Aktes erworben ist. Man 
zwingt nur den Aussteller seinen auf anderen Griinden beruhenden 
Widerruf durch die Behauptung des Verlustes oder des betruger- 
ischen Erwerbs seitens eines Dritten zu motivieren. Nun soil 
allerdings in einem solchen Falle der Bezogene sich doch durch 
eine Zahlung trotz des Wide'rrufs liberieren, wenn der Inhaber 
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bewiesen hat, dass von ihm der Scheck auf rechtmassige 
Weise erworben wurde. Allein welcher Bankier wird sich _ der 
Gefahr ausset/.en, einen solchen Nachweis fur gefuhrt zu halten 
den moglicherweise spaterdie Gerichte fiir nicht erbracht erachten ? 
Man vedangtvondem Bezogenen eine Untersuchung, die besonders 
dann grosse Schwierigkeiten in sich birgt, wenn der Scheck nicht 
im Wege des Indossaments, sondern durch ziyilrechtliche Uebertra- 
gungsarten auf den Inhaber iibergegangen ist. Es hegt nahe, dass 
derBezogene sich der Schwierigkeit einer solchen Prufung nicht 
unterziehen und daher nicht zahlen also dam Wiederruf gehorchen 
wird. Andererseits wird dem Inhaber entgegen den sonstigen 
Grundsatzen des Rechts der Beweis der Gutglaubigkeit auferlegt. 

Denn rechtmassig ist der Erwerb des Besitzes eines Schecks 
nicht schon dann, wenn das Papier von einem N ichtbefugtenin 
den zulassigen Rechtsformen iibertragen ist, sondern erst wenn der 
Nehmer sich bei diesem Akt in gutem Glauben befand. Gibt man 
dem Bezogenen das Recht, oder legt ihm gar die Verpflichtung auf, 
den Erwerb des Schecks nach der gedachten Richtung hin zu prufen, 
so ist der Schikane freier Raum eroffnet, und der Scheckverkehr 
auf das ausserste beschrankt. Der Populariesierung dieses 
Zahlungsmittels wird auf solche Weise entgegen gewirkt einern 
Khantom zuliebe, welches dem angeblich damit verkntipften Zweck 
der Sicherung des Schecknehmers doch nicht erfiillen kann. 
Uberall ist es anerkannt, dass der Aussteller die Zalilung des von 
ihm gezogenen Schecks vor dessen Prasentation durch Zuriickzie- 
hung seines Guthabens bei dem Aussteller oder durch Trassierung 
eines anderen Schecks zu verhindern vermag. Gerade durch ein 
freies Widerrufsrecht wird man auf eine Beschleunigung der 
Prasentation des Papiers hinwirken und dem Aussteller die 
Moglichkeit geben, langwierige und mit Kosten verknupfte 
gerichtliche Schritte bei Verlust des Schecks zu vermeiden und 
sich zu schiitzen, wenn der Scheck ihm durch betrugerische 
Manipulation entlockt wurde oder sonst in irgend einer Weise der 
Nehmer unberechtigt in den > Besitz des Schecks gelangt ist. Es 
ist charakteristisch, dass in den Landern, welche den freien Widerruf 
des Schecks zulassen, wie in Gross-Britannien und den Vereinigten 
Staaten von Amerika, niemals ein Missbrauch durch Ausubung 
dieser Befugnis zum Widerruf bekannt geworden ist. Man wird 
also darauf dringen mussen, dass bei der nachsten Haager 
Konferenz die Londoner Regel ohne Vorbehalt hergestellt wird, 
Mit Recht hebt der Verfasser des osterreichischen Scheckgesetzes 
hervor dass der internationale Sieg der Unwiderruflichkeit mit 
der friiher erwahnten Beschrankung vielleicht als zu teuer erkauft 
anzusehen sei.' 

Angenommen von der Haager Konferenz ist die Schlussbestim- 
mung der VI Londoner Regel, dass abweichend vom Britischen 
' Klein in Festgabe fiir Riesser. Seite 53. 
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R^cht durch den : Tod des Ausstellers da,s Schecknjandat nicht 
erlischt. Dies entspricht der Sicherheit des Vpr,kehrs und bedarf 
keiner weiteren Erocterung. Ob der Konkurs des Ausstellers den 
Scheckauftrag ruckgangig macht, hat auch die Haager Konferenz 
mit Recht als eine wesentlich konkursrechtliche Frage nicht ent- 
schieden. , 

Die^VII Londoner Kegel spricht den Wunsch aus, dass die 
Vorschriften des englischen Rechtes iiber gekreuzte Schecks 
allgemein angenommen werden. In diesem Sinne hatten sich auch 
die Sektionen der Haager Konferenz ausgesprochen. Bei den 
Beratungen im Zentralkomitee und im Plenum wurden die Bestim- 
mungen des englischen Rechts iiber spezielle und generelle Kreuzung 
akzeptiert'; nicht dagegen hat die Vorschrift der " Bills of Exchange 
Act " Aufnahme gefunden, welche zur Verhiniderung der durch die 
Verhandelbarkeit des gekireuzten Schecks ermoglichten Gefahren 
dem Aussteller und dem Inhaber eines solchen Schecks gestattet, 
durch die Einfiigung der Worte "not negotiable" die Weiterbege- 
bung dieser Papiere in der Weise zu beschranken, dass der Nehmer 
keinen besseren Rechtsanspruch gewinnt, als sein Vorganger und 
auch seinerseits keine weitergehenden Rechte iibertragen kann. 
Die Nichtberucksichtigung dieser Klausel geschah um deswillen 
weil die englischen Delegierten ihre Einfiigung in das einheitliche 
Scheckgesetz widerrieten. So fiihrte der technische Abgeordnete 
Grossbritanniens Huth Jackson aus, dass man sich in England 
dieser Klausel dann bediene, wenn die Bank, an welche die Zahlung 
zu leisten sei, nicht Mitglied einer Abrechnungsstelle ware, und 
dass diese Vorsichtsmassregel bei gekreuzten Schecks keinen 
grossen Wert habe. Neuerdings hat sich in ganz entgegenges- 
etztem Sinne Barnard Byles (in dem Journal of Society of Com- 
barative Legislation, New Series, Vol. XIV, Part 2 Seite 384 ff.) 
ausgesprochen. Er meint, dass die Nicht beachtung dieser Norm 
die Annahme eines einheitlichen Scheckgesetzes in England iiber- 
haupt unmOglich machen wurde, da sie zum Schutze des einziehen- 
den oder zahlenden Bankiers von hochster Wichtigkeit ware. 

Abgesehen yon dem allerdings wenig belangreichen Anwen- 
dungsfall des in Rede stehenden Vermerks, den, wie vorher 
erwahnt, der britische Vertreter im Haag vorbrachte, liegt wohl 
der wesentliche Wert der Klausel darin, dass, wenn sie auf den 
Scheckgesetzt ist, der seine Rechte von einem unredlichen Erwer- 
ber ableitende Inhaber zur Zuruckzahlung der ihm behandigten 
Schecksumme an den wahren Eigentiimer angehalten werden kann, 
obwohl der zahlende und einziehende gutglaubige Bankier von 
jeder Haftbarkeit frei wird. Dies wird besonders wichtig sein 
bei Schecks, die auf den Inhaber lauten, oder bei denen die Besitz- 
ubertragung durch ein Blankoindossamest vermittelt worden ist. 

Die Beschrankung der Wirkung einer Begebung des Schecks 
in der erwahnten Weise erscheint immerhin als eine wertvolle 
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Erganzung des Crossing und ist von verschiedenen Staaten, die 
das letztere nach englischem Muster eingefuhrt haben, ebenfalls 
ubernommen worden, so z. B. von Spanien, Honduras und Argen- 
tinian, wahrend Frankreich, Skandinavien und Japan die Kreuzung 
ohne die Befugnis dieser Einschrankung sich zu eigen gemacht 
haben. Bei den Beratungen der franzosischen Novella von 191 1 
kam die Besorgniss zum Ausdruck, dass der Vermerk : " not negoti- 
able" Missverstandnisse hervorrufen konne. Dieses Bedenkan 
wird durch die Erfahrungen im britischen Weltreich widerlegt. 
Vielleicht liasse sich auch ein anderar weniger missverstandlicher 
Ausdruck zu diesem Zwecke finden. 

Jedenfalls erscheint es wiinschanswert, dass das Weltgasatz 
auch die MogUchkeit eines waitaren Schutzes der gekrauzten 
Schecks durch die gedachte Klausel bietat. 

Die Haager Konfarenz hat es aber den Vertragsstaaten uber- 
lassen, fiir die in ihrem Bareich zahlbaren Schecks die Kreuzung 
auszuschliessen. Das gleiche ist beziiglich des ebenfalls von der 
Haager Konferenz angenommenen deutsch- osterreichisch- ungaris- 
chen Verrechnungschecks geschehen, so dass es demgamass jedem 
Vartragsstaat freisteht, den Krauzungsscheck neban dem Varrach- 
nungsschack zuzulassen. Nach diesseitigar Auffassung ware as 
sogar wiinschanswert, wenn der gedachta Vorbehalt uberhaupt in 
Wegfall kame ; denn beida Institute erganzen sich in durchaus 
wunsclienswerter Weise. Zwar zielen beide darauf ab, die mit 
dem Varlust des Schecks verbundenen Gefahren zu vermindern 
und die Einlosung durch Barzahlung zu varmeiden. Allein beim 
Kreuzungssystem ist die Tilgung der Scheckschuld durch Varrach- 
nung nur fakultativ und eine Folge der Tatsache, dass das Papier 
von einem Bankier bei einem andaren Bankier einzuziehen ist. 
Nicht nur dar Ausstaller ist berachtigt, das Papier je derzeit wieder 
zu ofFnen und Barzahlung vorzuschreiben, sondern auch der 
einziehende Bankier kann eine solche fordern. Anders beim 
Varrachnungsscheck, Hier ist die Bestimmung : " Nur zur Ver- 
rechnung " unwiderruflich. Der Schutz, welcher gegen das 
Abhandenkommen des Schecks so gewahrt wird, ist noch grosser, 
als bei der Kreuzung, und die Tilgung durch Barzahlung uber- 
haupt ausgeschlossen. Darin liegen aber auch zu gleichar Zeit die 
Schatten saltan des Instituts, da, wenn die Verrechnung unmoglich 
ist, der Scheck nicht eingelost werden kann, und der Inhaber sich 
die Gutschrift einas insolventen Bezogenen gefallen lassan muss. 

In der Tat hat denn auch die Tiirkei in ihram neuan sich dan 
Haager Resolutionen anschliessendem Schecksgasetz vom 7/20 
April 1914 beide Arten der Schecksperrung nabeneinandar zur 
Geltung gebracht, und der Entwurf eines belgischen Scheckgasatzes 
vom 4, Mai 1914 lasst ebenfalls sowohl die gekrauzten, als auch 
die Verrechnungsschecks je nach der Wahl der Betailigtan zu. 



65 

Mit Genugtuung kann also die International Law Association 
feststellen, dass die Londoner Regain vom Aug. igio im Wesent- 
lichen den Beifall der internationalen Scheckkonferenz gefund en 
haben und dass da, wo diese Konferenz von den diesseitigen Vor- 
schlagen abgewichen ist, dies in den meisten Fallen nicht den 
Interessen des Scheckverkehrs entspricht. 



ENGLISH SUMMARY. 
By Dr. G. C. F. S. Marshal, i, Elm Court, Temple, E.G. 

The object of Dr. Meyer's paper is to investigate how far the 
seven Rules for the Unification of Cheque Law as laid down by 
the London Conference of the International Law Association in 
1910 have been adopted or rejected respectively in the 34 Articles 
of a Uniform Law on Cheques which were agreed upon at the 
Hague in 1912. 

The first London Rule which abolishes the requisite (existing 
in the legislations of some Continental countries) of inserting into 
the context of a cheque " an indication either of the account to be 
debited with the amount, or of the balance out of which the 
payment is requested " has been adopted by the Hague Articles. 

Likewise has the second London Rule, viz., " a cheque shall 
be payable on demand only, and shall be dated," found favour with 
the delegates at the Hague, but with two important additions, as 
to the advisability of which one may have some doubt. At first, 
the Hague Articles say that any provision as to payment other 
than on demand in the context of a cheque shall make the instru- 
ment null and void. Secondly, according to the Hague Draft 
of a Uniform Cheque Law, a cheque must be dated when drawn. 
An omission of the date shall not give the holder of the cheque the 
power of inserting it. 

The purely negative third London Rule providing that " it 
shall not be obligatory to write the day of date all in letters, nor 
to have it written by the hand of the writer of the context," has 
been adopted at the Hague without any difficulty. The same is 
to be said of the fourth Rule, which runs : "A cheque payable to a 
particular person shall be deemed payable to order unless there 
are express words prohibiting transfer." 

The fifth London Rule deals with the difficult problem of the 
time within which a cheque is to be presented for payment. The 
solution which has been found at the London Conference, has been 
rejected at the Hague. The Rule distinguishes between Inland 
cheques and Foreign cheques, and requires the former to be pre- 
sented for payment " within a fixed period limited by the law of 
the particular country," and the latter to be presented for payment 
" within the period limited for presentment of Inland cheques in 
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the country where the cheque is payable— running from the lasc 
day of the time necessary for forwarding the cheque in the usual way 
from the place where it is drawn to the place where it is payable."' 
The Articles provide for a minimum time (lo days) within which all 
cheques, whether Inland or Foreign ones, shall be presented for 
payment, and leave to the law of the place of payment the right of 
extending this period — a solution which can hardly be called a satis- 
factory one. Dr. Meyer is in favour of a proposal made by the 
4th section of the Hague Conference, according to which, in tbe 
case of Foreign cheques, a system of " zones " is to be applied for 
fixing the period of presentment for payment. But while the said 
section recommended three zones and the respective times of 
14 days, I month, and 2 months. Dr. Meyer wishes to have only 
two zones and the respective times of i month and 2 months. 

The important question whether and how far the drawer of a 
cheque shall be entitled to countermand payment of it, has been 
regulated by the sixth London Rule in a very short, but, upon the 
whole, quite satisfactory manner. The Rule runs : " The duty and 
authority of the drawee to pay a cheque shall be determined by 
the drawer's countermand of payment, but not by notice of, the 
drawer's death," Thus, up to the moment the drawee has paid, 
the mandate to pay shall be countermandable, whoever be the 
holder of the cheque. At the Hague two sections were in favour 
of this arrangement, while three sections rejected it. ,At the meeting 
of all the sections a compromise was agreed upon. According to 
the Hague Articles a countermand shall have no effect till the 
lapse of the period within which the cheque shall be presented for 
payment, but a drawee who disregards a countermand within that 
period shall only be liberated, if the drawer has not told him that 
the cheque has been lost or fraudulently come into the hands of a 
third person, and if the holder of the cheque has proved his lawful 
possession of it to the drawee. It follows that a countermand 
within the contemplated period would only be ineffective when it is 
based on other grounds than the two mentioned above. On the 
other hand, the drawee is requested to demand from the holder of 
the cheque proof as to the way in which he has acquired; the 
instrument. It is clear that an arrangement of this kind can never 
have any chance of being definitely incorporated in a " World 
Cheque Law" (Weltwechselrecht). The second clause of the 
London Rule, whereby the drawer's death shall not determine the 
mandate to pay, has been adopted at the Hague. 

The seventh London Rule recommending a general acceptance 
of " the provisions of the British Bill^ of Exchange Act relating to 
crossed cheques " has been followed in the Hague Articles with one 
important, but rather unfortunate exception. The Articles do not 
give the drawer or the holder of a cheque the right of inserting into 
its context the words " not negotiable." 
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LA NOTION DE LA MARQUE DE FABRIQUE ET 
DE COMMERCE. 



RAPPORT 

PAR 

M. W. L. P. A. MOLENGRAAFF. 



II y a une tendance a etendre en dehors de ses limites naturelles 
la notion de la marque de fabrique et de commerce et de proteger 
comme marque, ce qui a vrai dire ne constitiie pas une marque. 
Cette tendance se manifeste d'autant plus dans les pays ou une 
action g6nerale centre la concurrence deloyal'e n'est pas admise par 
la jurisprudence, comme aux Pays-Bas. Par consequent en posant 
des rfegles uniformeis concernant les marques, il importe de preciser 
ce quis c'est qu'une marque et ce qu'on veut proteger comme telle. 

On me permettra de pr6senter quelques observations sur ce 
sujet. Toutes les lois sur les marques de labrique et de commerce 
partent de I'idee que la marque est un signe qu'on appose sur un 
produit de fabrique, sur un objet de commerce ou sur son enveloppe, 
afin de le distinguer des produits ou des objets similaires, provenant 
d'un autre fadricant ou commer9ant. 

" Un signe apposee sur un produit de fabrique ou sur un objet 
de commerce"; dhs lors la marque est une chose qui a une 
existence propre, inde'pendante du produit ou de I'objet sur lequel 
elle est apposee pour en indiquer la provenance : le rapport qui 
existe entre le produit ou I'objet et uri certain fabricant ou com- 
rrier^ant. Ce rapport pent etre rompu, aprfes quoi le produit et 
le signe reprennent I'existence separ^e. La combinaison de la 
marque et du produit ne provient pas des choses de la nature, elle 
est toujours un fait de rhomme. Cette reflexion prouve que la 
notion de la marque ne comprend pas ce qui est un caracteristique 
du produit m6me, tout ce qui y est incorpore, qui n'existe que dans 
le produit et par lui : p.e. la qualite, le poids, la couleur, la forme 
du produit. Quelle qiie soit la nature de ces attributs, ils ne sont 
pas des marques. On peut concevoir un droit a la qualite, au 
poids, a la couleur, a la forme d'un produit, mais un tel droit ne 
revet pas le caractere du droit a la marque. Cette observation 
n'est pas piirement. theorique, elle a plutdt un sens pratique. On 
peut en deduire que la qualite, le poids, la couleur, la forme d'un 
produit ne sauraient etre deposes comme marque de fabrique ou de 
commerce, ni former la partie principale d'un marque. Le depot 
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comme marque n'a pas d'efFet. Malgre ce dep6t chacun pourra a 
son gre choisir la qualite, le poids, la couleur, la forme d'un produit. 
Parfois on a neglige cela ; on affirme souvent que la couleur ou la 
forme du produit peut constituer une marque de fabrique, p.e. 
qu'un fabricant qui depose comme marque de gateaux ou des 
biscuits I'image d'un de a jouer ou d'un animal (lion, aigle, etc.) a 
le droit exclusif de fabriquer des gateaux ou des biscuits dans la 
forme d'un de ou de I'animal dont I'image est deposee. Cette these 
est erronee. L'imitation de la forme qu'un fabricant donne a 
ses produits est peut-etre une concurrence deloyale; on pourrait 
soutenir que la forme d'un produit peut etre I'objet d'une propriete 
de modfele, mais la forme ne peut pas etre une marque dans le sens 
de signe de provenance. 

L'enveloppe aussi fait partie du produit meme. II y a nombre 
de produits, p.e. les liquides, les poudres, qui ne peuvent pas etre 
mis en circulation sans enveloppes, il y en a d'autres pour lesquels 
l'enveloppe n'est pas indispensable mais plut6t necessaire. La 
plupart des produits ne se vendent pas sans enveloppe, ils ne sont 
pas complets sans l'enveloppe ; la marchandise est le produit en- 
veloppe. Cela explique que les lois sur les marques n'exigent pas 
que la marque soit appossee sur le produit. Elle peut etre appossee 
sur l'enveloppe. Une marque ne peut etre apposee sur le vin, 
la poudre, la plupart des produits alimentaires, s'ils ne sont pas 
enveloppes. Par consequence l'enveloppe m6me ne peut pas con- 
stituer la marque pour le produit. Autrement il y aurait identifi- 
cation de l'enveloppe avec le signe de provenance qu'il faudrait 
apposer sur l'enveloppe. De m6me la substance, la qualite, la 
couleur, la forme de l'enveloppe ne peuvent etre deposees comme 
marque. 

On ne doit pas en conclure que l'enveloppe n'est pas protegee 
du tout. L'imitation de l'enveloppe peut prendre le caractfere d'un 
acte illicite qui donne droit a des dommages-interets.' Je ne fais 
que pretendre que l'enveloppe n'est pas comprise dans la notion de 
la marque comme signe apposee sur le produit ou sur son enveloppe 
pour en indiquer la provenance individuelle. Neanmoins la loi 
fran9aise du 23 juin 1857 sur les marques de fabrique et de com- 
merce dit a ce sujet dans son art. i al. 2 : " sont consideres comme 
marques de fabrique et de commerce les noms sous une forme 
distinctive, les denominations . . . enveloppes et tous autres signes 
servant a distinguer les produits d'une fabrique ou les objets d'un 
commerce." II parait qu'ainsi la notion de la marque est etendue 
en dehors de ses limites naturelles. Si Ton veut sanctionner la 
propriete des enveloppes de produits fabriques et d'objets de 
commerce, on ne doit pas le faire en assimilant l'enveloppe avec 
la marque, mais plutot en reconnaissant que cette propriete est une 
propriete industrielle distincte de celle des marques de fabrique. 
1 [C/. La conception de "get-up " en droit anglais. — La Red.] 
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La meme question se pose a propos de I'etiquette. II ne faut 
pas confondre I'etiquette avec la marque. La notion de I'etiquette 
est plus etendue. L"etiquette peut comprendre la marque, inais 
elle est plus qu'une marque. Des lors I'etiquette ne peut etre 
subordonnee a la marque. L'etiquette doit etre protegee comme 
telle. Si cette protection est analogue a celle de la marque, ces 
deux peuvent concourir. 

II importe surtout de bien distinguer la marque, comme signe de 
provenance individuelle apposee sur la marchandise, du nom m^me 
de la marchandise. Je ne vise pas les noms specials qui servent a 
distinguer les produits de la meme provenance, mais les noms 
generiques, qui servent a distinguer les produits entre eux et qui 
les designent sans reference a leur provenance. Ces noms n'ont 
pas la force distinctive de la marque, qui consiste precisement 
a indiquer le produit d'une personne individuelle : fabriquant ou 
commer^ant. C'est pour cela qu'on ne peut faire usage des noms 
generiques comme marques, aussi peu que des mots qui indiquent 
la qualite, le poids, le prix de la marchandise ou qui sont d'une 
autre manifere descriptifs. Les mots " tabac " et "cigares," "claro" 
et " amarillo," " fort " et " leger," " cuba " et "Sumatra" ne peuvent 
pas etre deposes comme marques pour du tabac ou des cigares. 
lis possfedent bien une force distinctive, mais ce n'est pas la force 
de distinguer le tabac ou les cigares de divers fabricants. 

Quant aux noms generiques existantson est d'accord la-dessus. 
Quant aux nouveaux noms generiques qui se forment journellement, 
une complication surgit. 

La marque proprement dite n'est pas limitee a une figure 
geometrique ou une autie composition figurative, elle peut aussi se 
composer d'un mot. Presque toutes les lois permettent les marques 
composees de mots. On peut chercher le caract6ristique de ces 
marques dans la forme figurative du mot, considerer le motte comme 
une composition de caractferes dans une forme distincte ; on peut la 
chercher dans Vintage du mot, considerer le mot comme combinaison 
de lettres sans egard a la forme des caracteres ; on peut aussi la 
chercher dans le sens du mot, considerer le comme representant 
d'une idee quelconque ; on peut la chercher dans le son qui est 
eville par le mot, considerer le mot comme representant de ce que 
Ton entend en le pronon9ant. On con9oit toute I'importance de 
cette question quand ou veut decider quel est I'objet de la propriete 
de la marque composee d'un mot ; est-ce I'image des caracteres, ou 
I'image du mot, I'image de I'idee ou I'image du son ? Ce qu'on 
peut poursuivre comme contrefa9on en d6pend ; sera respectivement 
contrefa9on la reproduction de caracteres similaires ou ressemblants 
(lettres cursives, en perspective, etc.), une combination similaire ou 
ressemblant des lettres sans egard a la forme des caracteres 
employes (p.e. " sodex," "sodox," " sodaex," " sodes,'! etc.. ou 
d'autres combinaisons des lettres qui donnent une impression 
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semblable) ; rimage de la raeme id€e quoiqu' on ait employe de 
toutes autres lettres, un autre mot, ou meme represents I'idee d'une 
toute autre manifere (p.e. " kaiser " et " imperator," " sun " et 
"helios," "zero" et " nul," "L" ou " cinquante " ou "50," 
" soleil " et I'image d'un soleil, " lion " et I'image d'un lion) ; I'image 
d'un son semblable, quoique exprime par un autre mot (p.e. 
"zero" et " O," "chene" et "chaine"), 

Dans le plupart des pays la jurisprudence a la tendance a 
donner a la marque composee d'un mot une notion tres etendue et 
la considerer non seulement au point de vue de la forme du mot 
mais aussi au point de vue de I'idSe que le mot represente et meme 
dii son qu'il eveille. Mais quoi qu'on decide, il s'agit toUjours 
d'une marque, d'un signe destine a distinguer le produit quant a la 
provenance d'une certaine personne. Le dep6t ne donne le droit 
que de faire usage du mot dans ce but, de I'employer comme signe. 
II ne donne pas et ne peut pas donner un droit exclusif de se servir 
du mot comme nom du produit. Des lors, malgre le depot d'un 
mot, chacun conserve la liberte de s'en servir, non pas pour designer 
la provenance individuelle du produit, mais pour denommer le 
produit meme, pourvu qu'il prenne les precautions necessaires pour 
que le public ne puisse etre trompe sur la provenance. Cctte 
distinction entre la marque et le nom est particulierement 
interessante pour les marques composees de mots qui Lont deposees 
pour des produits qui en ce moment n'ont pas encore un nom 
propre. Les iiouvelles compositions chimiques nous' iournissent 
un exemple. Les fabricants de ces compositions ont une pre- 
dilection pour les marques composees d'un mot, parce que les noms 
scientifiques de ces compositions ne se pretent pas a I'usage 
ordinaire. Cependant ce choix a souvent des consequences peu 
souhaitables. Le mot invente et depose comme marque devient 
bientot le nom courant et generique du produit, precisement 
parceque qu'il est facile a prononcer et a retenir ; desormais il est 
employe abstraction faite de la provenance individuelle du produit. 
La propriete de la marque ne se perd pas, si la loi sur les marques 
ne statue pas que le fait signale entraltie la perte du droit. Cepen- 
dant, la propriete de la marque ne comprend pas I'usage du mot 
comme nom g6nerique du produit ; cet usage est libre pour chacun. 
P.e. le proprietaire de marque " Citarin " ne saurait pas poursuivre 
I'usage de ce mot par un autre fabricant de produits chimiques 
dans la designation " Methylenocitras natricum identique chimique- 
ment avec Citarin " ou sur I'etiquette ou I'enveloppe de ce produit 
en combinasion avec sa propre marque de fabrique pour produits 
chimiques. C'est la m6me chose pour des mots comme " Maizeto," 
" Euchinin," " Tannigen," " Aspirin," " Pyramidon," etc., qui sont 
tous devenus des noms generiques pour des compositions speciales, 
et dont tous les fabricants de ces compositions peuvent se servir 
comme tels. 
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Les proprietaires de ces mots comme marques n'ont pas a se 
plaindre ; si ces mots ont perdu leur valeur comme rriarques, c'est 
id a ce qu'ils ont perdu leur force distinctive quant a la provenance 
individuelle des produits pour lesquels ils ont ete dfeposes. Celui 
qui choisit une telle marque pour un produit que marque de nom 
propre, peut prevoir ce developpement du mot choisi en un mot 
generique. En choisissant, il doit tenir compte du besoin que le 
commerce et le public ont a se servir de nouveaux noms pour de 
nouveaux produits mis en circulation. L'interfit general s'oppose 
a toute tentative de restreindre la liberte de saiisfaire a ce besoin. 

Cette transfc rmation du nom depos6 comme marque en nom 
g6n6rique est mains a craindre quand de nouveaux mots sont 
inventes et deposes comme marques pour des produits pour lesquels 
un nom generique existe d6ja, p.e. pour tahnc, cigares, bicyclettes, 
etc. Ces marques sont souvent deposes comme marques speciales 
pour distinguer entre eux les produits du m^me fabricant a cote 
d'une marque generale destinee a distinguer tons ses produits de 
ceux d'autres^ fabricants. Neanmoins il y a des exemples que 
meme de telles marques sp6ciales sont devenues des noms 
generiques specials. On cite le nom " Planteur," donne par un 
fabricant aux cigares d'une certaine forme fabriquee par lui, qui est 
devenue le nom generique pour tout les cigares de cette forme. 

II est interessent d'insister sur la distinction entre la marque 
et le nom, le droit sur la marque et le droit sur le nom, parce que 
les deux sont souvent confondus. II y en a qui pretendent que le 
dep6t d'une marque composee d'un mot conffere le droit exclusif 
d'apposer ce mot sur le produit non seulement comme marque, ce 
qui s'entend, mais aussi comme nom propre du produit. Cette 
pretention aboutit a la conversion de la propriet6 du nom. En 
vertu de cette propriete on finit par interdire 1' usage du nom a qui 
que ce soit, meme quand il n'y a pas question de designer la 
provenance individuelle du produit. C'est un abus qu'il ne faut 
pas encourager. La liberte de I'industrie et du commerce s'oppose 
au monopole du nom, qui pour certains produits pourrait equivaloir 
a un monopole de fabrication. Ce n'est pas tout usage du nom, ce 
n'est que I'usage d'une manifere qui prete a I'equivoque et a la 
confusion sur la provenance du produit qu'il importe de reprimer. 
Pour cela Taction en concurrence deloyale suffit. 

La conception que la propriete de la marque composee d'un 
mot implique la propriete du nom, quand le mot est devenu le nom 
generique du produit, conduit a de facheux resultats. Aux Pays-Bas 
la Haute Cour a rendu I'etrange decision, que le fabricant de produits 
pharmaceutiques qui appose sur un de ses produits le nom officiel qui 
est insere a la Pharmacopee, commet une infraction sur la propri6te 
de la marque, composee du meme mot et deposee par un autre 
fabricant, mdme en absence de toute concurrence deloyale. Cette 
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decision ne s'explique que parce que la difference que existe entre 
la marque et le nom fut negligee. L'exageration du droit de 
propriete de la marque est evident. 

Meme si on admet un droit exclusif au nom d'une marchandise, 
on ne doit pas le confondre avec la propriete de la marque ou le 
traiter comme faisant partie de cette propriete. Le droit au nom 
exige des rfegles propres qui sont conformes a sa nature et a sa 
portee. 

Aussi les indications, p.e. " Cognac " " Champagne," Delft," 
" Limoges," ne sauraient constituer une marque. On peut en faire 
usage pour distinguer des produits similaires quant au lieu de leur 
provenance, mais non pas quant a la provenance du producteur. 
Le dep6t d'un des noms geographiques cites comme marque 
n'empechera personne d'indiquer par I'apposition du meme nom 
la provenance locale de son produit. Cela ne veut pas dire que 
les noms geographiques peuvent 6tre uses arbitrairement, mais 
simplement que la protection de ces noms est autre chose que la 
protection des marques. L'action pour concurrence deloyale donne 
encore ici une protection suffisante. 

En resumant je conclue : — 

1 . La marque de fabrique ou de commerce doit etre distinguee 
des attributs du produit, comme la forme, la couleur, etc., de 
I'enyeloppe, de I'etiquette, du nom generique du produit, de 
I'indication de provenance locale, etc. ; 

2. La marque n'est que le signe de provenance individuelle ; 

3. La protection des interets enumeres sous No. i ne fait pas 
partie de la protection de la marque; ces interets exigent des 
rfegles speciales. 
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WELTMARKENRECHT. 

VON 

Dr. EDWIN KATZ, 
Councillor of Justice, Berlin. 



Die Bestrebungen, welche auf dem Gebiet des Verkehrsrechts 
zu einer Vereinheitlichung einzelner Rechtsstoffe wie des LanJ- 
und See-Transportrechts, des Postrechts und Telegraphenrechts, 
des Wechselrechts, gefiihrt haben, regten den Gedanken an, auch 
das Markenrecht der einzelnen Lander zu emem fur alle Verkehrs- 
lander einheitlichen Weltmarkenrecht umzugestalten. Das 

Bediirfnis fiir eine Vereinheitlichung des Markenrechts ergiebt sich 
aus .dem Zweck der Marke, den Waren, mit denen die Marke 
versehen ist, in alien Landern, in welche die Waren gelangen, ein 
Kennzeichen zu geben, dessen sachliche Bedeutung als Hinweis 
auf die Herkunft der Waren einen gleichmassigen Rechtsschutz 
rechtfertigt. In dieser Erwagung hat sich in Berlin im Jahre 
1912 die Gesellschaft fiir Weltmarkenrecht begriindet, welche sich 
zunachst zur Aufgabe gestellt hat, durch rechtsvergleichende 
wissenschaftliche Arbeiten den Bestand des in den einzelnen 
Landern geltenden Zeichenrechts festzustellen und zu priifen, 
inwieweit die geltenden Rechte bereits Uebereinstimmung zeigen, 
inwieweit Abweichungen vorhanden sind, welche lediglich ver- 
schiedenartige Ausfiihrungsformen eines iibereinstimmenden 
Grundsatzes bilden, und endlich inwieweit grundsatzlich trennende 
Unterschiede bestehen. Die Feststellung der Uebereinstimmung 
zeigt, dass der Rechtsstoff als solcher fiir die Vereinheitlichung 
zu einem Weltrecht geeignet ist, wenn die Uebereinstimmungen 
zahlreiche sind. Die Feststellung der Unterschiede fiihrt zu der 
weiteren Erwagung dariiber, welche der von einander verschiedenen 
Rechtsvorschriften dem Schutz des Verkehrs niitzlicher sind und 
fiir welche sich demnach die Beibehaltung empfiehlt. Diese Arbeit 
kann nur Gewahr fiir einen befriedigenden Erfolg bieten, wenn 
sie gleichzeitig in den an der Markengesetzgebung beteiligten 
Landern aufgenommen wird, damit die Vorschlage fiir ein ein- 
heitliches Weltmarkenrecht, welche den Staatsregierungen zum 
Abschluss eines entsprechenden Staatsvertrages zu unterbreiten 
sind, die iibereinstimmende Meinung der am Markenrecht 
beteiligten Kreise des Handels- und der Rechtspflege zur Grundlage 
haben. Deshalb ist auch die Zusammensetzung des Vorstandes 
der Gesellschaft eine durchaus Internationale. Den Vorstand der 
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Gesellschaft bildet je ein Mitglied aus Deutschland, Argentinien, 
Oesterreich, Belgien, Frankreich, Gross-Britannien, Ungarn, 
Italien, Niederlande, Russland, Schweden und der Schweiz. Die 
Ehrenvorsitzenden der Gesellschaft sind Professor Dr. Kohler in 
Berlin und Professor Renault in Paris. Die Gesellschaft hat nun 
in einer grossen Zahl von Landern Kommissionen errichtet, denen 
die Leitung der vergleichenden rechtswissenschaftlichen Arbeit 
obliegt. Da die Mehrzahl der Mitglieder der International Law 
Association in England und Frankreich ihren Wohnsitz hat, wird 
interessieren, dass die englische Kommission unter dem Vorsitz 
von Lord Moulton, die franzosische Kommission unter dem Vorsitz 
von Henri Allart arbeitet ; den Vorsitz der deutschen Kommission 
hat der unterzeichnete Verfasser dieses Berichts. Die osterreichi- 
sche, schvsredlsche, hollandische, franzosische und schweizerische 
Kommission haben bereits ihren Bericht erstattet ; der osterreichi- 
sche und schwedische Bericht ist in der Zeitschrift der Gesell- 
schaft (Markenschutz und Wettbew^erb) zum Abdruck gelangt, 
der Abdruck des franzosischen, hollandischen und schweizerischen 
Berichts steht bevor. Von deutscher Seite sind folgende Berichte 
eingegangen : 

Der Vergleich des deutschen mit dem osterreichischen 
Zeichenrecht von Oberlandesgerichtsrat Lang in Darmstadt, 

der Vergleich des deutschen mit dem englischen Zeichen- 
recht von Rechtsanwalt Dr. Eyck in Berlin, 

der Vergleich des deutschen mit dem danischen Waren- 
zeichenrechte von Oberlandesgerichtsrat Finger inColmar i. Els., 

der Vergleich des deutschen mit dem norwegischen Waren- 
zeichenrechte von Landgerichtsrat Dr. Daffis in Berlin, 

der Vergleich des deutschen mit dem russischen Waren- 
zeichenrechte von Rechtsanwalt Martin Seligsohn in Berlin, 

der Vergleich des deutschen Warenzeichenrechts mit derq 
Markenrechte der Niederlande, Belgiens und Luxemburgs von 
Oberlandesgerichtsrat Dr. Silberschmidt in Zweibriicken, 

der Vergleich des deutschen mil dem franzosischen Waren- 
zeichenrechte von Rechtsanwalt Dr. Ludwig Wertheimer in 
Frankfurt a.M., 

der Vergleich des deutschen Warenzeichenrechts mit dem 
spanischen und portugiesischen Markenrechte von Rechtsanwalt 
Dr. Drucker in Leipzig, 

der Vergleich des deutschen mit dem italienischen Waren- 
zeichenrechte von Rechtsanwalt Dr. Otto Cantor in Karlsruhe, 

der Vergleich des deutschen mit dem ungarischen Waren- 
zeichenrechte von Rechtsanwalt Dr. Alfred Friedmann in Berlin, 
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der Vergleich des deutschen mit dem schweizerischeii 
Warenzeichenrechte von Rechtsanwalt Dr. Carl Neukirch in 
Frankfurt a.M., 

der Vergleich des deutschen Warenzeichenrechts mit den 
Markenrechten Bulgariens, Rumaniens und Serbiens von 
Professor Erwin Riezler in Erlangen, 

der Vergleich des deutschen Warenzeichenrechts mit dem 
Markenrechte von Griechenland, der Tiirkei und Aegypten von 
Justizrat Dr. Felix Bondi in Dresden, 

der Vergleich des deutschen mit dem schwedischen Waren- 
zeichenrechte von Rechtsanwalt Dr. Martin Wassermann in 
Hamburg, 

der Vergleich des deutschen Warenzeichenrechts mit den 
markenrechtlichen Bestimmungen der siidamerikanischen 
Staaten, von Kammergerichtsrat Dr. Giilland in Berlin, 

der Vergleich des deutschen Warenzeichenrechts mit den 
in den mittelamerikanischen Staaten geltenden Markenrechten 
von Rechtsanwalt Dr. Hans Dehn in Hamburg, 

der Vergleich des deutschen mit dem mexikanischen Waren- 
zeichenrechte von Landgerichtsdirektor Dr. Hinrichsen in 
Hamburg, 

der Vergleich des deutschen Warenzeichenrechts mit dem 
in Nordamerika geltenden Markenrechte von Rechtsanwalt Dr. 
Karl Geiler in Mannheim, 

der Vergleich des deutschen mit dem japanischen Waren- 
zeichenrechte von Rechtsanwalt Dr. Carl Neukirch in Frankfurt 
a.M. 

Deutscherseits steht nur noch der Vergleich des deutschen 
Zeichenrechts mit dem Recht der englischen Kolonien und mit dem 
in China geltenden Markenschutz aus. Sobald die noch fehlenden 
Berichte der anderen Lander eingegangen sein werden, wird die 
Gesellschaft fur Weltmarkenrecht einen Kongress zusammen- 
berufen, in welchem ein auf Grund des Ergebnisses der Berichte 
festzustellender Text eines Weltmarkenrechts durchberaten werden 
soil, der alsdann von jeder einzelnen Kommission der Regierung 
ihres Heimatlandes als Grundlage fiir den abzuschliessenden 
Staatsvertrag zu iiberreichen ist. 

Die Gesellschaft fiir Weltmarkenrecht wird sich glucklich 
schatzen, wenn ihr Ziel die Billigung der International Law Asso- 
ciation finden wird und wenn die Arbeiten durch die reichen 
Erfahrungen der International Law Association unterstiitzt werden. 



Ich unterbreite daher dem Kongress den Antrag : 

die International Law Association hat von der Arbeit- 
statiglieit der Gesellschaft fiir Weltmarlienrecht Kenntnis 
genomtnen und billigt das von der Gesellschaft fiir Weltmarken- 
recht erstrebte Ziel der Vereinheitlichung des Markenrechts. 



11 

I)E L'UTILITE D'UNE LEGISLATION INTERNATIONALE 
SUR LES MARQUES COLLECTIVES. 

PAR 

M. LUCIEN COQUET, 
Avocatj Conseiller du Commerce Exterieur de la France. 



Avec les progrfes de I'association et du syndicalisme qui 
caract^risent les temps modernes, il est n^cessaire que la l^g-is- 
lation se mette en harmonic avec cc mouvement social, c'est a 
dire, que les pays qui n'ont jusqu'ici qu'une legislation sur les 
marques privies, y ajoutent le correctif necessaire d'une legis- 
lation sur les marques collectives. 

C'est ce qu'a reconnu la Conference Internationale de 
Washington en Juin igii qui, s'^tant reunie pour reviser la Con- 
vention de Paris de 1883 deji revisee une premiere fois k Bruxelles 
en 1900, a inscrit dans son article 7 bis le texte suivant : 

Art. 7 BIS.—" Les pays contractants s'engagent a 
admettre au dep6t et k proteger les marques appartenant k des 
collectivites dont I'existence n'est pas contraire a la loi du pays 
d'origine, m6me si ces collectivites ne possfedent pas un ^tab- 
lissement industriel ou commercial. 

" Cependant, chaque pays sera juge des conditions parti- 
culiferes sous lesquelles une collectivity pourra Stre admise k 
faire proteger ses marques." 

Jusqu'en 1913, les seuls pays qui possfedaient une legislation 
relative aux marques collectives, etaient, en Europe : la Suisse, 
loi du 26 Septembre 1890, article 7, alinea 3 ; la Belgique, loi du 
31 Mars 1898; I'Angleterre, dont la Trade Marks Act de 1905, 
sections 63 et 64, a organise d'une fagon sp^ciale le statut des 
marques syndicales des coutelliers de Sheffield et des fabricants de 
coton de Manchester ; et le Danemark, dont la loi du 30 Mars 1906 
compl^t^e par diverses ordonnances, a organise, k titre officiel, 
c'est-i-dire sur un principe qui difffere essentiellement de celui 
adopte dans les autres pays, le marquage collectif du beurre, de la 
viande de pore et des fromages. 

Hors d'Europe, le Japon (loi du 20 Juin 1899, art. 21) et 
I'AustraJie (loi du 21 D&embre 1905), admettent k I'enregistrement 
les marques collectives. 
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Mais il n'y a encore qu'un pays qui ait une loi sp&iale sur 
les marques collectives, r^dig^e en vue meme de I'application de 
I'article 7 his de I'Union Internationale pour la protection de la 
propriete industrielle : c'est I'AUemagne, dont la loi du 31 Mars 
1913 reglemente, par son article 24, (subdivises en huit A-H), les 
questions speciales soulev^es par le d^p6t, Tenregistrement, le 
fonctionnement, la surveillance et la radiation des marques 
collectives. 

Les r^dacteurs de la loi allemande se sont trks largement el 
trfes heureusement inspires des travaux de I'Association Interna- 
tionale pour la protection de la Propriete Industrielle, qui avait 
nomme, au Congrfes de Londres de 1912, une Commission speciale 
charg^e d '^laborer un projet de legislation-type sur les marques 
de collectivites, en vue de I'ex^cution de I'article 7 bis de la Con- 
vention de Washington. 

On ne s'etonnera done pas qu'une proposition de loi deposee 
le ID Mars k la Chambre des Deputes franfaises par M. Albert 
Hauet, concernant les marques collectives de fabrique et de 
commerce, reproduise I'essentiel de la loi allemande avec quelques 
legferes modifications, notamment inspirees par les travaux de 
I'Association fran9aise pour la protection de la Propriety Indus- 
trielle, et par les travaux particuliers de quelques juristes fran9ais. 

II y aurait lieu, croyons-nous, puisque le sujet est nouveau 
et que la plupart des legislations ^trangferes ne sont pas encore 
dotees d'un regime legislatif visant les marques collectives, de 
faire une propagande en faveur de I'unification des legislations 
Internationales pr^sentes et k venir visant le statut des marques 
collectives. 

Le Parlement fran9ais n'a pas encore discut^ la proposition 
de loi que nous venons de signaler, mais nous croyons devoir la 
reproduire en annexe des presentes, car elle nous paratt presenter 
un texte sur lequel une discussion Internationale pourrait s 'engager, 
en vue de faire adopter ce texte m^me (sauf quelques l^gferes 
retouches de detail) par tous les pays qui ne possfedent pas encore 
une legislation speciale sur les marques collectives. 

Je propose done au Congr^s d'emettre le voeu suivant : 

VOEU. 

" Qu'en vue de I'application de I'article 7 bis de la Con- 
vention de Paris de 1883 revis^e k Washington le 7 Juin 191 1, 
les Etats qui ne possfedent pas encore de legislation sur les 
marques collectives, comblent au plus t6t cette lacune de leur 
legislation; et qu'en vue de I'unification du droit international. 
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les divers Etats adoptent les mfemes principes g^n^raux visant 
le fonctionnement des marques collectives, en s'inspirant de la 
proposition de loi dont le texte est annexd aux pr^sentes." 

Proposition de loi sur les marques collectives de commerce 
de fabrique. 

Article premier. — Les personnes morales, associations et 
syndicats reguliferement constitu^s, les groupements ou collectivites 
de producteurs ou de commergants repr^sent^s par une autorit^ 
administrative, m6me n'exergant directement aucune industrie, ni 
aucun commerce, peuvent dans un but d'int^rgt g^n^ral, industriel, 
commercial ou agricole, posseder une marque de fabrique ou de 
commerce destinee k fetre appos^e, soit directement par ces per- 
sonnes ou collectivites, k titre de poin^on ou de contr61e, sur 
certains produits ou objets, soit sous leur surveillance et k des 
conditions d^termin^es, par leurs membres, sur les produits de 
leur industrie ou les objets de leur commerce. 

Cette marque doit comporter des indications permettant de 
reconnaitre qu'il s'agit d'une marque de collectivites et non d'une 
marque individuelle. 

Les prescriptions g^n^rales de la loi du 23 juin 1857 sur les 
marques de fabrique et de commerce s'appliquent aux marques 
collectives, a moins qu'il n'en soit fixe autrement par la pr^sente 
loi. 

Art. 2. — La marque deposee par les personnes morales ou 
collectivites ne peut faire I'objet de cession ou de concession de 
droit d 'exploitation ou de gage. 

Art. 3. — Quand une marque est deposee par une personne 
morale ou collectivity, la demande de d^pdt doit 6tre accompagnee 
du rfeglement en triple exemplaire, determinant les conditions aux- 
quelles est subordonne I'emploi de la marque. Toiite modification 
ulterieure k ce rfeglement doit faire immediatement I'objet d'un 
nouveau dep6t du reglement ainsi modifie. 

Le rfeglement sera mis k la disposition du public dans les 
bureaux de I'Office national de la propriete industrielle, ou tout 
int^resse pourra en prendre copie et s'en faire delivrer un exem- 
plaire, moyennant un droit dont le montant sera fixe par decret. 

Art. 4. — L'annulation du d^pdt peut fetre prononcee k la 
requete du ministfere public ou de toute personne ou collectivite 
interessee le cas ci-aprfes : 

1° Lorsque la personne morale ou collectivite cesse 
d'exister. 
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2° Lorsqu'elle a nigligi de se conformer aux prescriptions 
speciales imposees par le dep6t de sa marque collective. 

3° Lorsqu'elle a employ^ ou laisse employer sa marque, 
contrairement au rfeglement d'emploi. 

Art. 5. — La collectivite pourra, dans toutes les procedures 
et instances ou elle interviendra, faire etat de I'interet particulier 
de ceux qu'elle represente. 

La demande d'indemnit^ de la part d'une collectivity, pour 
cause d'emploi non justifi^ de sa marque collective, comprend aussi 
le dommage subi par un de ses membres. 

Art. 6. — Les collectivites qui auraient depose des marques 
ou qui utiliseraient des marques collectives, mSme sans les avoir 
d^posees, avant I'entr^e en vigueur de la presente loi, devront, pour 
etre d&larees proprietaires desdites marques, les deposer con- 
form^ment aux articles, ci-dessus, avant I'expiration d'une ann^e, 
k partir de I'entr^e en vigueur de la presente loi. 

Art. 7. — Les personnes morales ou collectivites etrangferes ne 
seront admises i invoquer le benefice de la presente loi que si : 

1° Elles peuvent se r^clamer d'un Etat ayant adher^ a la 
convention d'union du 20 mars 1893, ou ayant conclu avec la 
France un traite de reciprocity. 

2° Si elles sont I'objet, dans leur pays d'origine, d'une 
protection effective ^quivalente, et si la legislation de ce pays leur 
impose les conditions essentielles d^termin^es aux articles i et 3 
de la presente loi, c'est-k-dire le caractfere exclusivement com- 
mercial et la publicity du statut de la marque. 

Art. 8. — Un reglement d'administration publique, rendu en 
execution de la presente loi, determinera les formalites et autres 
conditions particuliferes auxquelles les collectivites indigenes et 
etrangeres auront k se conformer pour faire proteger leurs marques, 
dessins et modeles. 



INDICATIONS D'ORIGINE. 

VOEU. 

En outre, je propose que la Conference adopte formellement les 
propositions que j'ai pr&onis^ k Madrid, et qui, dans mon absence 
sont remises k cette occasion (voir Compte-rendu de la Conference 
de Madrid, 1913, p- 296). 



8i 



MARQUE DE FABRIQUE DE LA GDE. CHARTREUSE 
EN SUISSE. 



PAR 

Dr. E. DUPRAZ, Avocat, 
Fribourg (Suisse). 



La renommee mondiale de la " Chartreuse " a excitd de tout 
temps la concurrence ; la convoitise des marques de fabrique de 
cette liqueur a provoque des proces dans de nombreux pays. Mais 
ces proces se mouvaient dans le cadre plut6t formel des imitations, 
contrefafons, fausses indications de provenance. • 

Las effets de la loi frangaise de juillet 1901 sur le contrat 
d'association devaient se repercuter jusque dans ce domaine des 
marques de fabrique de la Gde. Chartreuse et faire nattre des 
difficultes d'un nouvel ordre dent I'examen et la solution doivent 
retenir 1 'attention de ceux que la protection internationale de la 
propri^t^ immaterielle int^resse. 

Les Pferes Chartreux ne s'etant pas soumis aux exig-ences de 
la loi de 1901, un liquidateur judiciaire de leur fortune fut nomm^ 
par le gouvernement frangais. 

De quoi se composait cette fortune? La revendication des 
marques de fabrique qu'opposait, personnellement, au liquidateur 
le Frocureur de la Congregation validement charg^, suivant la 
jurisprudence constante de nombreux tribunaux frangais et 
etrangers, k defaut de personnalite juridique de celle-ci, des 
rapports temporels avec les tiers, devait-elle 6tre reconnue fondee? 
Un jugement du 23 avril 1904, rendu par le tribunal de premifere 
instance, confirm^ par la Cour d'Appel de Grenoble, le 19 juillet 
1905, avait statue que le fonds de commerce des Chartreux, 
revendique par le Frocureur Rey, ^tait propriety de la Congregation 
et rentrait dans I'actif k liquider, le Frocureur rev6tant le caractire 
de personne interposee. Ce jugement mettait le liquidateur en 
possession de I'entreprise ant^rieurement exploit^e par les 
Chartreux, laquelle comprenait la distillerie de Fourvoirie et les 
marques de fabrique qui en d^pendaient. 

Ces sentences devenues definitives, devaient-elles 6tre d^clarees 
executoires en Suisse, Etat 11^ k la France par le trait^ de 1869 



82 

sur I'execution r^ciproque des jugements? La loi de 1901 pouvait- 
elle op^rer, sans autre, en Suisse, le transfert des marques de la 
Chartreuse au repr^sentant du gouvernement fran9ais? 

Une demande d' exequatur formulae par le liquidateur a ^t^ 
rejetee. Les tribunaux suisses ont considere qu'il ne s'agissait 
pas, dans I'esptee, de jugements statuant sur une pure question 
de propri^te ou d' interposition de personne. A leur avis, le trait^ 
franco-suisse n'etait, ici, pas applicable k un differend qui ne 
revetait pas un caractfere civil et commercial. Ces sentences 
auraient ^te, au surplus, en contradiction avec la loi fed^rale sur 
la protection des marques de fabrique et de commerce, si elles 
avaient tranche la question des droits des parties en cause aux 
marques deposees en Suisse par Rey, ou avaient ordonn^ la radia- 
tion de ces marques. Les tribunaux ont enfin constate que Rey 
ne possede, en Suisse, aucun patrimoine susceptible de faire I'objet 
d'une execution forcee. 

Parallfelement k la procedure introduite devant I'instance 
d''exequatur, une action etait engag^e sur le fond, soit sur 
1 'extinction, pour le representant des Chartreux, Rey, du droit aux 
marques suisses et, comme corollaire, sur le transfert de ce droit 
au liquidateur officiel. Les questions qui se posaient au Tribunal 
federal, dans cette nouvelle action, ^taient les suivantes : 

1° Rey est-il le titulaire legitime de la marque, k supposer 
mfeme que le liquidateur ne le soit pas ? La radiation des 
marques de Rey au bureau federal de la propriete intellectuelle 
peut-elle 6tre demandee par le liquidateur, sans ^gard, pour le 
moment, a la question de la validity du transfert des marques 
k celui-ci ? 

2° Les decisions des tribunaux de Grenoble ont-elles mis le 
liquidateur en possession des marques etrangferes des Chartreux 
et sp^cialement des marques suisses ? 

3° Ces marques ont-elles pass^, sans autre, au liquidateur 
par le seul fait de 1 'acquisition de I'entreprise des Chartreux en 
France ? 

Ad I. — La Cour constate, en premier lieu, que I'examen des 
conditions d'inscription des marques, de la succession r^guliere 
de leurs titulaires, relfeve des autorites administratives. Le droit 
Suisse ne s'oppose pas au transfert, par heritage ou par cession, 
du droit a la marque avec I'entreprise dont elle sert a caract^riser 
le produit. Le droit fran^ais, lui-m6me, a valid^ le transfert des 
marques consenti par Grezier, premier titulaire, en faveur de 
Marius-C^lestin Rey, auteur de la partie Rey. Celle-ci apparait 
done toujours, au point de vue formel, comme propri^taire des 
marques inscrites en son nom. 



83 

Ad. 2. — L'arr^t interpr^tatif de la Cour de Grenoble du 19 
juLllet 1905 d&lare que la question de savoir si les marques 
^trangferes ^taient comprises dans I'actif k liquider, est rest^e 
intacte. II s'agit done de la revoir en son entier. 

Qu'en est-il du principe de I'universalit^ des marques de 
fabrique invoqu^ par le liquidateur ? Le Tribunal federal 
reconnait que, dans plusieurs arrets, il a pos^ trfes nettement ce 
principe : les marques de fabrique et de commerce, consid^r^es 
comme un droit individuel, sont universelles. Mais il constate 
qu'il s'en est quelque peu &arte, dans un recent arret, pour se 
rapprocher du principe de la nationality. Ces arrets, ajoute-t-il, 
ne concernaient d'ailleurs que des questions de pur droit des 
marques, tandis, qu'en I'espfece, interviennent des considerations 
d'un ordre different. II convient done de revoir I'ens^mble de la 
question du droit aux marques litigieuses, k la lumifere des regies 
tant du droit interne que du droit international. 

Aucune solution pr&ise n'est donn^e par le droit international 
positif . En declarant que : ' ' toute marque de fabrique ou de com- 
" merce, r^g-ulierement d^posee dans le pays d'origine, sera admise 
" au dep6t et prot^g^e telle quelle dans tous les pays de I'Union," 
I'art. 6 de la Convention Internationale de Paris du 20 mars 1883 
laisse sans solution la question de savoir si la marque enregistree 
dans un pays est ou n'est' pas ind^pendante de la marque originale 
^trangfere. De mfime I'art. 4 du protocole de cl6ture qui interprfete 
I'art. 6 ne permet pas de conclure k un pareil rapport de sub- 
ordination. Cette disposition n'a d 'autre but que d'emp6cher 
I'un des pays contractants de se refuser k enregistrer chez lui 
une marque d^pos^e dans tel autre Etat sous le pr^texte qu'il ne 
connait pas de marque semblable. Ces dispositions n'ont done 
trait qu'aux conditions formelles de- I'enregistrement ; pour le 
surplus, et sous reserve des rfegles contenues dans les trait^s, la 
legislation interne de chaque Etat est reconnue d^terminante. En 
d'autres termes, le depdt de la marque est regi par la loi itrangkre, 
mats son sort futur est regie par loi interne. 

Quant k I'arrangement international de Madrid du 14 ayril 
1891, il prdvoit simplement, k I'art. 4, que les marques inscrites 
au bureau international sont plac^es sur le mSme pied que celles 
inscrites dans les differents pays contractants. Si les art. 6kg 
parlent du pays d'origine, il n'en r^sulte point que Ton ait voulu 
etablir un rapport de subordination entre la marque nationale et 
la marque ^trangfere. La doctrine considfere que la marque deyient, 
dfes son ddpdt, un bien national de I'Etat 011 elle a ^t^ enregistree 
et qu'elle est, dfes lors, soumise k la legislation de cet Etat. 
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Mais la loi fran^aise de 1901 pr^voyant la liquidation judiciaire 
des biens des Chartreux n'a-t-elle pas d^poss^d^ Rey, incon- 
testablement premier inscrit en Suisse, des marques litigieuses pour 
en op^rer le transfer! au liquidateur ? Les jugements des 
tribunaux de Grenoble n'ont-ils pas un fondement llgal suffisant 
pour r^aliser et cette d^possession et cette attribution ? Le 
Tribunal f^d^ral est li^ par interpretation donn^e, par I'instance 
cantonale, k la loi frangaise de 1901. II est dtabli pour lui qu'il 
s'agit, en I'esptee, d'une loi politique interne, loi de police et 
d 'exception qui a ordonn^ la confiscation des biens des Chartreux. 
On pent se demander quels eifets il faut accorder k I'^tranger, k 
des dispositions l^gales ou k des decisions judiciaires de cette 
nature, en se pla^ant notamment aux deux points de vue suivants : 

1° Le droit Suisse connalt-il un pareil mode d'extinction du 
droit k la marque, sp^cialement lorsqu'il s'est produit dans un 
autre pays ? 

2° Le droit Suisse connatt-il un semblable mode de transfert 
du droit k la marque ? 

Sur le premier point, il suffit de rappeler que les actes politi- 
ques n'ont de valeur qu'k Tint^rieur du pays ou ils sont accomplis 
et que leur reconnaissance dans un Etat Stranger se heurte, sauf 
circonstances sp&iales, au principe de la souverainete de cet Etat. 
Si la loi f^d^rale, contrairement k la legislation allemande sur les 
marques, ne r^gle le transfert que d'une mani^re sommaire (art. 
11) il y a lieu en outre d'appliquer les rfegles du droit priv^ ; or 
celui-ci n'admet pas la confiscation des biens particuliers. Ces 
effets de droit priv^ sont si intimement li^s aux consequences de 
droit public Stranger, qu'on ne saurait les reconnattre dans un 
Etat dont la Constitution leur est oppos^e. 

Qu'en est-il de I'objection que, de par la loi de 1901 et ia 
liquidation judiciaire consecutive k cette loi, le liquidateur serait 
entre en possession du fonds de commerce des Chartreux et, par 
consequent, des marques qui n'en forment qu'un accessoire ? Le 
liquidateur a-t-il reellement acquis I'entreprise proprement dite des 
Chartreux ? Mais la question est precisement de savoir si, en fait 
"I'entreprise dont la marque sert k caracteriser les produits " 
a passe en mains du liquidateur, ou si, au contraire, elle a. ete 
transportee et continuee en Espagne. 

L'industrie exploitee par les moines consistait dans la fabrica- 
tion de certaines liqueurs au jnoyen de divers ingredients, plantes 
et alcools, traites suivant un procede determine ; les usines et le 
materiel de fabrique ne sont, dans ces conditions, que des 
instruments de travail de nature secondaire. Le liquidateur 
pretend, il est vrai, que le caractfere special de la liqueur " char- 
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treuse " serait uniquement dft k I'emploi des plantes croissant aux 
environs du couvent de la Grande Chartreuse et d'un alcool special 
que Rey ne pourrait se procurer k Tarragona. II n'existe, dit le 
liquidateur, aucun secret de fabrication. Rey a a.ll6gui, au 
contraire, qu'il utilisait en Espagne les mSmes matiferes premieres 
qu'i Fourvoirie et que, d'ailleurs, I'essentiel de I'entreprise dtait 
le proc^d^ sp&ial de fabrication. Ces all^gu^s ont iti reconnus 
exacts par tous les tribunaux, comme aussi par la Cour de 
Grenoble. Le produit fabriqu^ par la Cie. fermifere qui a succ^d^ 
aux droits du liquidateur et mis dans le commerce sous les m^mes 
marques que celles du demandeur, n'est pas identique k celui des 
P^res Chartreux. Les tribunaux frangais ont reconnu k ceux-ci 
le monopole de I'appellation "chartreuse," mSme vis-i-vis des 
fabricants install^s dans les environs de St. Pierre-de-Chartreuse. 
L'essentiel, en mati^re de liqueur, est le mode de fabrication lui- 
m^me et non le cru, le terroir, comme en matifere de vins ou de 
produits de la distillation du vin. Le secret de la fabrication et, 
par consequent, I'entreprise sont demeur^s en mains des 
Chartreux : le r^el sikge de cette entreprise a, d^s lors, ^t^ valide- 
ment transport^ en Espagne. M^me en cas de d^placement 
d'un fonds de commerce, le chef de celui-ci demeure titulaire du 
droit individuel constitu^ par la marque. Ces circonstances de 
faits rendent dfes lors inutile I'examen par le Tribunal f^d^ral, qui 
n'est d'ailleurs pas competent pour le faire, de la question de savoir 
si la loi frangaise de 1901 a voulu attribuer au liquidateur le droit 
de continuer la fabrication. 

En matiere d 'expropriation d'une entreprise, et sp&ialement 
lorsque ce proc^dd a pour but la creation d'un monopole d'Etat, il 
est au reste admis que le droit aux marques expropri^es s'^teint 
purement et simplement et ne passe pas k I'expropriant. 

Mais y a-t-il fausse indication de provenance ? S'il est 
possible qu'autrefoip le terme de " chartreuse " ait ^veill^ I'id^e 
d'une region particulifere, ce n'est en tous cas que dans le sens 
restreint de la designation d'une liqueur sp&iale fabriqu^e par 
les Pferes Chartreux. Cette appellation a toujours servi k marquer 
la relation ^tablie entre un produit et un fabricant determine et 
on doit, actuellement encore, d^finir la " Chartreuse " comme 
etant une liqueur sp^ciale fabriqude par les P^res Chartreux suivant 
un proc^de particulier. C'est ainsi d'ailleurs que le terme de 
" chartreuse " ^tait compris en Suisse et dans les autres pays. 

Fonde sur toutes ces considerations, le Tribunal federal est 
arrive k la double conclusion suivante : d'une part, que les marques 
litigieuses ne sont pas tombees dans I'actif k liquider et, d 'autre 
part, que le Procureur des Chartreux n'a pas cesse de remplir les 
conditions legales pour en demeurer titulaire. 
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C'est k ces m6mes conclusions que le tribunal civil de 
Hambourg ^tait arriv^ dans une espfece absolument identique.^ Ce 
tribunal conteste, i la loi de 1901, toute application extra- 
territoriale. Un transfert entre vifs presuppose un contrat. La 
confiscation ne constitue pas un acta translatif r^g-ulier, mais une 
mesure unilat^rale qui n'a pas, comme consequence, de priver les 
Chartreux qui sont domicilies dans d'aqtres pays des droits 
inh^rents aux marques selon la legislation interne. Si, en France, 
le Procureur des Chartreux peut 6tre consider^ comme personne 
interpos^e, il n'en est pas de mSme en AUemagne oil une personne 
n'ayant pas capacity juridique peut, par I'entremise d'une repr^- 
sentant, obtenir la protection d^coulant d'une marque. La 
naissance, en AUemagne, d'un droit d^coulant de I'enregistrement 
d'une marque ^trang^re depend du fait que la marque a obtenu la 
protection dans son pays d'origine; mais c'est le droit allemand 
qui est determinant en ce qui concerne les droits decoulant des 
marques allemandes et surtout en ce qui concerne les usages qu'on 
fait de ces marques. 

Les considerants que la Cour Suisse emet dans son arrfit 
donnent raison aux aspirations des juristes internationalistes k une 
reglementation plus complete de la mati^re des marques de 
fabrique et des indications de provenance ; ils constituent un utile 
enseignement pour I'accomplissement de nouveaux progrfes dans 
cet important domaine du droit international. 

Dans retat actuel de la legislation et selon les faits les solutions 
auxquelles cet arr^t arrive sont justes. 

Le traite de 1869 sur la competence judiciaire et I'execution 
des jugements etrangers n'etait pas ici applicable, car il ne s'agissait 
pas, en effet, de jugements definitifs en matifere civile et commer- 
ciale.^ De plus, ces jugements franfais qui, d'ailleurs, n'avaient 
pas cette portee, n'auraient pu, en raison meme des regies soit 
de la competence judiciaire, soit de la competence legislative, 
disposer que les marques, des Chartreux devaient 6tre radiees en 
Suisse pour ^tre attribuees au liquidateur. L'art. 6 de la Con- 
vention Internationale de Paris du 20 mars 1883 et l'art. 4 de 
I'arrangement international de Madrid du 14 avril 1891, ne font, 
aux Etats contractants, que I'obligation d'enregistrer chez eux la 
marque deposee dans un autre Etat, alors mgme que ce dernier ne 
connaitrait pas de marque semblable. L'enregistrement n'est, 
au sens de ces dispositions, qu'une simple formalite administrative 

1 Jugement du tribunal civil de Hambourg du 11 d^cembre 1908. Voir 
aussi le jugement de la chambre des pairs du Royaume-uni, du 18 mars 1910 
{aff. Lecouturier v. Rey) ; et 34 Law Magazine (Londres), p. 465, 35 ib. p. 328. 

2 Dr. E. Dupraz, Jugements strangers en Suisse, p. 98. 
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qui laisse intacts le fond du droit et ses diff^rentes modalit^s. Les 
effets de ces conventions sont done r^duits et de regrettables erreurs 
peuvent en 6tre la consequence k cause de I'id^e qu'ont certains 
producteurs que I'enregistrement d'une marque internationale 
donne une garantie r^elle. Une sfeurit^ plus grande des intdress^s 
ne peut resulter que de la pr&ision de quelques-uns des elements 
de la propriety immatdrielle. Le droit k la marque est un, quel que 
soit le nombre de pays oil celle-ci jouit de la protection legale. 
L'individu ou la Socidt^ qui est propri^taire d'une marque n'a 
qu'un seul droit de proprilt^ qu'il doit Stre admis k faire valoir 
exclusivement dans tous les pays quand il a rempli les formalit^s 
exig^es k cet effet.^ Cette th&rie est juste : elle correspond au 
principe de I'universalit^ du droit intellectuel, k I'essence de ce 
droit de ne pas etre confin^ dans un objet materiel, k la puissance 
de rayonnement de la propri^t^ immaterielle, telle la t^l^graphie 
sans fil, que les frontiferes d'un pays sont impuissantes k arr^ter. 
Mais il n'est pas loglque de conclure de ces premisses que, ce 
droit venant k s'^teindre par la puissance d'une loi nationale, il 
doive subir le mfeme sort partout oil il a pris naissance par le seul 
effet de son Amission originaire. 

Bien qu'il semble dire le contraire, I'arrSt du Tribunal f^d^ral 
est I'affirmation du principe de 1 'universality du droit des marques. 
Affirmativement, ce droit est universel ; n^gativement, son abolition 
ne peut 6tre que nationale. Le droit d'auteur est rigi par les 
mdmes rfegles : une oeuvre peut 6tre condamn^e dans son pays 
d'origine, sans que son existence soit atteinte dans les autres 
pays. 

Si le droit aux marques est une attribution de l'individu, de 
son droit au travail, il r^pond aussi k la notion du libre ^tablisse- 
ment. Un pays peut, pour des raisons sp&iales, supprimer une 
Industrie sans que le propri^taire soit irr^vocablement condamn^ k 
ne plus pouvoir I'exercer en transferant son domicile. Cela est 
d'autant plus vrai lorsqu'il s'agit de soci^t^ k domiciles multiples 
ou de personnes juridiques Internationales.^ 

II est non moins incontestable, par les mSmes considerations, 
que la cession d'une marque ne peut 6tre que volontaire et que 
rincam^ration des biens d'une Congregation non autorisee, le 
s^questre de la fortune d'un condamn^ politique ne sauraient 
donner au gouvernement le droit de continuer I'activite industrielle 
des expropries. 

' Lyon-Caen, Consultation sur la marque des Chartreux. 
^liapport de le prof. M. Trias y Giro k la Conference de Madrid :JCompte 
rendu de 1913, p. 268. 

P 2 
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Get arrSt donne enfin une nouvelle actuality aux conclusions 
que Mr. Lucien Coquet formulait k Madrid, dans son rapport k 
1 'association. II faut apporter k I'arrangement de Madrid les 
r^formes essentielles que le savant juriste reclame en pr^cisant 
davantage la notion de la provenance; I'^tat d'anarchie qu'il 
signale ne pent disparaitre que par la definition claire et complete 
que les conclusions de son voeu pr&onise.^ 

Dr. E. DUPRAZ, Avocat. 
Fribourg (Suisse). 



1 Compte rendu de 1913, p. 292. 
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INTERNATIONAL REGULATION OF MONOPOLIES. 

EDW. A. HARRIMAN, Connecticut. 



We all know that the great work which law in general has 
accomplished in aiding the progress of civilization has been the 
substitution of judicial decisions- in place of private warfare as a 
means of the settlement of disputes between individuals. Some 
noble spirits in the past, like Grotius, have seen that international 
law might be made to do for nations what national law has done 
for individuals, and to-day the Permanent Court of Arbitration and 
the proposed Court of Arbitral Justice show the extent to which 
the idea of the settlement of international disputes by law 
instead of by battle has progressed. The entire theory of a legal 
settlement of international disputes rests upon the postulate that 
there is some standard of conduct by which nations should be 
governed in their relations to each other. Unfortunately, this 
standard of conduct is as yet extremely uncertain, and in economic 
matters in particular, it seems as if no standard at all can be dis- 
covered. Yet it is in economic contests that the causes of future 
wars are most likely to be found. The time is ripe, therefore, for a 
far more extensive discussion of economic questions and their 
effect on international relations than has yet been aroused. The 
object of this paper is not to lay down the law and to settle con- 
troverted questions, but to stimulate interest in, and further 
discussion of, some of those problems which are increasingly im- 
portant in their effect upon international relations. 

The term " monopoly " in English and American law has two 
distinct meanings ; one ancient and the other modern. Monopolies 
were defined by Lord Coke as follows : " A monopoly is an insti- 
tution, or allowance by the king by his grant, commission, or 
otherwise to any person or persons, bodies politic or corporate, of 
or for the sole buying, selling, making, working, or using of any- 
thing, whereby any person or persons, bodies politic or corporate, 
are sought to be restrained of any freedom or liberty that they had 
before, or hindered in their lawful trade " (3 Inst. 181, c. 85)." 

The so-called Sherman Anti-Trust Act passed by the United 
States Congress in 1890, provides that " every person who shall 
monopolize any part of the trade or commerce among the several 
States, or with foreign nations, shall be deemed guilty of a mis- 
demeanor." " Under this statute " says Judge Noyes in the case 
of the U.S. vs. American Tobacco Co., 164 Fed. Rep. 700, 721 
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" the authorities warrant the statement that a monopoly, in the 
modern sense, is created when, as a result of efforts to that end, 
previously competing businesses are so concentrated in the hands 
of a single person or corporation, or a few persons or corporations 
acting together, that they have power, to practically control the 
prices of commodities and thus to practically suppress competition." 
The monopolies to which Lord Coke refers rested upon the 
exercise of the sovereign power in excluding other persons from 
the trade in question, and were legal in their character. The 
monopolies against which modern legislation is aimed rest, not 
upon any act of the sovereign in ' excluding others from the trade, 
but upon the power derived from the concentrated control of the 
entire trade, or of such portion of that trade as gives the actual 
control of the trade and are, therefore, economic in their character. 
These modern monopolies are created either by contract between 
the several owners of competing businesses, or by the concentration 
of ownership in a single entity. This concentration of ownership 
in the United States was formerly effected by placing the competing 
businesses in the hands of trustees who issued certificates repre- 
senting beneficial interests in the property. Such monopolies, 
therefore, came to be known as trusts. The more recent method 
of concentration of ownership has been by the organization of 
corporations, which, acting under a charter from some State, 
acquire the ownership of the competing businesses, generally 
through the acquisition of the stock in the smaller corporations 
which own those businesses. In many cases the business is actually 
carried on by the smaller corporations as distinct entities, but as 
the stock of such corporations, or at least the majority control of 
such stock, is held bj' the large corporation, frequently known as 
the holding company, competition between the subsidiary concerns 
is entirely eliminated. Notwithstanding the change in the form of 
organization, these great corporations are commonly referred to as 
trusts. As to the economic advantages and disadvantages of con- 
centrated control of an industry, there are the greatest differences 
of opinion, and these differences of opinion reflect themselves in 
the different attitudes of different governments in legislation and 
administration. The different States of the United States have 
absolute sovereignty in regard to their own local affairs. In regard 
to interstate and foreign commerce, however, the United States 
Constitution vests the sovereignty in the Federal Government. 
With the developement of transportation and communication, the 
control of industries became concentrated to an extent which 
placed many industries entirely be3ond the control of any single 
State. For this reason the Sherman Anti-Trust Law was passed 
by Congress in 1890. The wisdom of the law is, in this connection, 
unimportant. What is important is the fact that the law was 
passed because changes in economic conditions had resulted in 
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the concentration of control over the industry to an extent beyond 
the power of the States individually to regulate. Since 1890, 
however, progress in the development of means of communication 
and transportation has not stopped, and to-day, with concentration 
of capital under the control of international banking-houses, the 
concentration of control over an industry may be sufficient to 
dominate that industry throughout the entire world. Under these 
circumstances, unless there is some international agreement for the 
regulation of such industry, the economic power of the concentrated 
control of that industry will be as far beyond the power of control 
of the nations individually as the concentrated national control of 
that industry in the United States has proved beyond the power of 
the individual States. 

This is not an economic association, and any discussion of the 
benefits and dangers of monopolies created by industrial combin- 
ations is not here in place. Assuming the strongest argument in 
favour of such monopolies, that through their operation the pro- 
duction of commodities is cheapened, the fact remains that the 
division of the profit arising from such cheapening of the cost of 
production between the owners of the monopoly and the public at 
large, must be subject to some other control than the mere arbitrary 
will of such owners, who have, in the absence of regulation, what 
is, in effect, a portion of the taxing power. Nor is it simply the 
taxing power of such monopolies which requires regulation, but the . 
power which they can exert over the prosperity of other industries, 
and of cities, or even countries, which are affected by their oper- 
ations. At the present time there are two elements in the situation 
which are distinctly dangerous. The first, as has already been 
pointed out, is the control of an industry by an international 
combination of capital not subject to any adequate international 
regulation. The second is the international friction which is bound 
to arise from the inevitable national attempt at national control of 
international monopolies. Instances of this latter danger are 
developing with increasing rapidity. Brazil, for example, as a 
great coffee-producing country, has attempted, by what is known 
as the valorization plan, to keep up the price of coffee. The exe- 
cution of this plan involved not merely the storing of coffee in 
Brazil to be held for higher prices, but also the dealing with coffee 
in the United States In a manner which tended to restrict the free 
and open market for such coffee. The United States Government 
thereupon brought proceedings under the Sherman Anti-Trust Law, 
against the representatives of the coffee syndicate in the United 
States, and through such proceedings forced the sale in the Ameri- 
can market of a large amount of coffee, with the result that the 
price which Brazil was trying to maintain was depressed. The fact 
That both Brazil and the United States were acting within their 
supposed legal rights does not diminish the actual conflict between 
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the interests of the two countries, or the friction caused by the 
conflict of such interests. Again, the American manufacturers of 
fertihzers are largely dependent on German potash for their raw 
material. In the interest of German industry the German Govern- 
ment undertook some regulation and control of the potash industry 
which threatened serious loss and injury to the American manu- 
facturers having contracts for the purchase of German potash. 
This controversy was finally adjusted, but required diplomatic 
intervention for its adjustment. At the present time attempts are 
being made in Germany to supplant the American control of the 
petroleum industry in Germany, by German control. The Ameri- 
can oil combination, generally known as Standard Oil, is of such 
size that it exercises, or at least has exercised in the past, for the 
American combination has been theoretically dissolved by the 
American Courts, a power of control over the industry which is 
monopolistic in character. It is rumoured that the attempt of 
another European government to eliminate the American Oil 
interests by revocation of some charter or concession, was frus- 
trated only by the fact that such government was in desperate 
need of money, and that by the extraordinary procedure of floating 
a European government loan in the United States, the American 
interests were able to ward off the attack made upon them. At the 
present time a bill is pending in the American House of Repre- 
sentatives, introduced by the regular committee for that House, 
attempting to regulate contracts and combinations between ship- 
owners engaged in foreign commerce with the United States. 
Such legislation is an attempt by the United States to treat as 
illegal contracts made by English, or German, or Dutch shipping 
interests, sanctioned, or even fostered, by their own governments, 
simply on the ground that such contracts are supposedly detri- 
mental to American interests. 

It is just beginning to dawn upon some of the strongest 
opponents of industrial, as distinguished from natural, monopolies, 
that a monopoly which destroys competition is the inevitable result 
of unrestricted competition itself, under modern conditions, which 
permit concentration of capital and management in a single organ- 
ization. Where competition is restricted to individuals, the 
strongest competitors are continually dying and leaving the field 
open to new competition. With organizations of capital, however, 
the organization does not die, and therefore, the strongest organ- 
ization, with unrestricted competition, in the course of time must 
inevitably absorb or destroy its rivals. In order, therefore, to 
preserve that competition which to the minds of American legis- 
lators represents the ideal method of industrial organization, it is 
now found necessary to restrict that competition so that the natural 
triumph of the strongest competitor shall not put the rivals of that 
competitor out of business. Not simply in its attempted regulation 
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of monopoly, therefore, but also in its attempted regulation of 
competition, American legislation is bound to cause friction with 
countries which do not accept the economic theory of competition 
as the most important factor in industrial organization. It may be 
said, of course, that each nation should content itself with regu- 
lating its own affairs, and the proposition is theoretically beyond 
dispute. In praotice, however, commercial relations between 
civilized countries are so close that the end which the legislation 
of one country seeks to attain cannot be effectively achieved 
without interfering with the conduct of business in foreign countries. 
Tliis is obviously true where commerce between two countries is 
directly involved, as in the case of the regulation of shipping, and 
it is equally, though less obviously, true in cases where industry is 
organized internationally, as by international pools or cartels. 

No sounder legal maxim was ever uttered than by that great 
English judge, Lord Bowen, when he said : " Law should follow 
business." Law does follow business, but it follows with reluctant 
step, and as the speed of changes in business me hods and organ- 
ization increases, the reluctance of the law to follow, although in 
reality no greater, becomes more noticeable. Business has already 
become international in its organization, and is, therefore, beyond 
effective national control. 

In this paper, I have sought to call the attention of the 
Association to the necessity of an international understanding wiih 
regard to the conduct of business as affected by unrestricted com- 
petition on the one hand, and by combination and monopoly on the 
other, for the reason that the tendency of legislation, particularly 
in my own country, is to affect the conduct of international busi- 
ness. Hitherto economic agreements between nations have been 
very largely with reference to tariffs. Sometimes they have gone 
farther, as in the matter of the beet-sugar industry in Europe. 
The present situation requires further steps toward an international 
understanding, on the one hand, as to what are the reasonable 
bounds of national interference with international business, and, on 
the other, as to how international combinations of capital acquiring 
international control of industry can ba subjected to just inter- 
national governmental control. 

This paper is merely suggestive of questions to be considered, 
not of answers to be given, and I therefore urge that the next 
Conference of this Association take up seriously the consideration 
of these questions. 



3.— INTERNATIONAL ARBITRATION 
AND DISARMAMENT. 
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ARBITRATION AND THE HAGUE PEACE 
CONFERENCES. 

BY 

Dr. W. EVANS DARBY. 



It is appropriate that our Meeting should be held in this 
place; that on visiting a City which has become the Mecca of 
International Law and Order, and, therefore, of Peace, our Asso- 
ciation should hold its Conference, and find its temporary location, 
in a building to which popular fancy and the logic of events have 
affixed the name of the " Palace of Peace." 

The Meetings of the International Law Association may not, 
perhaps, possess the diplomatic dignity and authority of those 
great gatherings known to history as the Hague Peace Con- 
ferences, of which this Peace Palace is the outcome and the 
perpetual sign and memorial ; but its aims are identical and its 
work the same. It has, however, this predominant advantage 
that its efforts are not sporadic but continuous, that it does not 
depend for its existence upon the changes and chances of politics 
and the varying moods of Governments, but pursues its task with 
uninterrupted effort and with steady aim and purpose. 

Establishment of International Law. 

"Its aims are identical and its work the same"; let me 
establish that point. It is scarcely a century since Jeremy 
Bentham applied to this branch of jurisprudence the term " Inter- 
national Law," the name which has since come into common use. 
But according to the definition of law by his celebrated pupil, 
John Austin, there can be no such thing. His definition excludes 
altogether Bentham's idea of a law between States, they having 
no political superior, or sovereign power over them. For this 
reason, there are many persons who, like the late Lord Salisbury 
during a great part of his career, are sceptical about its existence. 
This, too, may possibly explain why jurists on the whole have 
maintained so much reserve as to the desirability of its codification. 
But that International Law really exists, and is juridically as well 
as morally binding upon States, is explicitly recognised by all, 
and has been formally declared by most of them. 

By the Declaration of Aix-la-Chapelle of November 15th, 
1818, for instance, the Sovereigns of Europe engaged " never to 
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depart, either among themselves, or in their relations with other 
States, from the most strict observance of the principles of the 
Lavs^ of Nations." 

In the Declaration of Paris of April i8th, 1856, the pleni- 
potentiaries affirmed the existence of maritime law in time of war, 
and the necessity of introducing fixed principles in this respect 
into international relations ; and the Seventh Article of the Treaty 
of Paris of March 30th, 1856, admitted the Sublime Porte to the 
advantages of ' ' Public Law and of the European Concert. ' ' 
Many other public declarations, says Dr. David Jayne Hill, might 
be cited to show that the existence and authority of a body of 
rules composing the substance of International Law are generally 
recognised by Sovereign States throughout the world. 

This result he points out has been already reached, for while 
International Law was first regarded as existing for Christian 
nations only, then for European nations, and later for nations of 
European origin, it is now universally extended to all really 
autonomous and independent States, and all of them admit that 
they are subject to it, a result that has been completed by the 
Hague Conferences of 1899 and 1907, which have officially placed 
the seal of equality upon all the Powers represented at them, 
without exception, and confirmed their Membership in the Society 
of States. They have unanimously declared in solemn conventions 
their intention to establish by agreement " the principles of equity 
and right on which repose the security of States and the welfare 
of peoples." These principles are the subject of our study. 

Codification of International Law. 

Then, as regards the Codification of International Law, the 
same line of remark equally applies. Here, again, it has been 
urged, erroneously, of course, that International Law cannot 
really claim to be law until it is formally codified. Undoubtedly, 
it would greatly assist in determining the application of Inter- 
national Law in any specific case, if it were formulated in an 
officially accepted code. The attempt to promote this end is 
also of recent date. At a Meeting of the British Association for 
the Promotion of Social Science, held in Manchester, in October, 
i866, a motion was made by Mr. David Dudley Field, afterwards 
a founder, and the First President, of this Association, for the 
appointment of a Committee to prepare the outlines of an Inter- 
national Code. The proposal was accepted and a Committee of 
jurists of different nationalities was appointed, but the proposal 
was not followed up. Mr. Field, however, undertook to shew 
what might be done; and in 1872 he published a volume covering 
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the whole subject, which he had prepared under the title, " Draft 
Outlines of an International Code." Previous to this, in 1868, 
Professor Bluntschli of Heidelberg-, had also published a work 
entitled, " Modernes Volkerrecht der Civilisierten Staaten als 
Rechtsbuch Dargestellt, " translated also into French under the 
title of "Droit International Codifie " ; and in i8go, the Italian 
jurist, Fiore, published his " II Diritto Internazionale Codificato." 
Meanwhile, on October loth, 1873, at a Conference of jurists held 
at Brussels, was established this " Association for the Reform and 
Codification of the Law of Nations," which has been steadily at 
work ever since, and which in 1895 changed its name to the 
' ' International Law Association. ' ' 

During the period of its existence the process of evolution 
has been quietly going on in the official world with results that 
are most encouraging. Special branches have been codified under 
official sanction and the result has been a large number of Con- 
ventions which have been practically universal, and which have 
assured for the whole civilised world not only progress but 
uniformity. Here again the Hague Conventions are paramount. 
Definite codes were adopted by the Hague Conferences, and have 
been ratified by nearly all the Governments represented at them. 

It is true that these Conventions deal chiefly with rules that 
relate to war, but it signifies much from our point of view, that 
it has been found possible to regulate armed conflicts by legal prin- 
ciples, and this affords a promising prospect that eventually all 
other phases of international relations will be officially studied in 
detail and reduced to a concrete form of expression. From 
another standpoint it augurs well, too, that justice has become 
subsidiary to peace; that, in spite of the increase of preparation 
for war, peace is now considered the normal condition, which 
great armaments are, it is said, intended to maintain, and that 
new emphasis is given to the transitory nature of the warlike 
maintenance of Peace by what is called " peaceful efforts for the 
regulation of war." It is at least a beginning, and marks a new 
epoch in the relations of Sovereign States (D. Jayne Hill, p. 167). 

The Object of the Hague Conferences. 

This purpose of the Hague Conferences, as well as their 
actual results in the development of international Society, have 
been admirably set forth by Monsieur Leon Bourgeois. Con- 
cerning this he says, in his exposition of the Society of Nations 
(p. 205), that :— 

' ' The purpose of the Hague Conference is the juridical 
organisation of International life, the formation of' an orderly 
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Society (Une Soci^t^ de droit) among the nations. In order that 
this Society may come into being and live, the following conditions 
are essential : (i) the universal assent of the nations to the 
establishment of a truly international system ; (2) the acceptance 
by all of the same conception of law common to all, of the same 
bond between the great and small, since they are all equal in 
point of consent and responsibility ; (3) the precise and detailed 
application of these principles successively to all fields of inter- 
national relations, in peace as well as in war; and (4) the organisa- 
tion of efficient sanctions moral or material, and of international 
jurisdictions securing the certain execution of international enact- 
ments " ; a result which is at present wholly beyond its purview, 
and concerning which something further may be said. 

The Actual Results. 

Any account of the Society of Nations does not come within 
the scope of this paper. The problems involved are well worthy 
of study ; those interested may be referred to M. Leon Bourgeois 
and Dr. T. J. Lawrence for their elucidation. Concerning the 
actual results of the Hague Conferences, reference may be made 
to the words of an English Judge, who, quite recently, in a 
presidential address to the National Peace Congress at Liverpool, 
said : — 

" He did not think that the world at large had realised what 
a great change had been effected by the initiation of the Hague 
Conferences. So far their significance had not been fully realised, 
and it required the progress of events and the perspective of time 
to develop their true importance, so much so that in time to come 
the year 1899, which marked the first Hague Conference, would 
prove to be the turning point in the history of the world. (Hear, 
hear.) These Conferences had called into being a new instrument 
of civilisation, and they had placed in the hands of the nations 
of the world a machinery whereby agreement could be reached, 
speedily and unanimously, at points of common concern. That 
was a great change, and already they had seen great progress 
made in the domain of international law, which had previously 
been said to be chaotic, and of international relations. During 
the last fifteen years more progress had been made in this 
direction than during the last hundred and fifty years, and the 
potential progress was even greater." 

Dr. James Brown Scott places this progress at a still higher 
rate, quoting from a recent and much used manual of international 
law in which it is said that : — 

" The development of International Law within the peripd 
since the call for the First Peace Conference at the Hague in 
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1898, has been greater than that during the 250 years preceding, 
from the- Peace of Westphalia in 1648 to the call for the Hague 
Conference in 1898." "Accepting this statement," continues 
Dr. Scott, " as sufficiently accurate for present purposes, without 
stopping to consider whether it is wholly tenable, it necessarily 
follows that any work showing the nature of the Conferences, 
their procedure and their results, renders a service to the public." 

The Perspective of History. 

The subject is a large one and it is evident that this can be 
done only in the rriost cursory manner in a paper like the present. 
One thing, however, must be insisted upon, viz., the necessity, 
in order to catch their true significance, of looking at them in 
their true historical perspective. They must be " considered not 
as isolated phenomena but as immensely important points in the 
evolution of international Society " — the earliest point of which 
it is impossible to fix. For these are not matters of yesterday. 
" International Law " — the thing, not the title — is older than Jeremy 
Bentham. The idea of a Conference dates beyond the Tsar's 
Rescript. " The sentiment," says J. W. Foster, " calling for the 
settlement of international controversies by peaceful methods 
rather than by the unreasoning and bloody arbitrament of war 
is not entirely of modern origin. At different periods in the past 
when nations have emerged from barbarism into a more civilised 
state, there has risen among men of good will a desire for peace 
on earth. In the earliest records of history there are found 
isolated instances where great political and international questions 
have been submitted to some arbitrating Power." 

It is customary to find the earliest instance of these in the 
Amphictyonic Council of the Greek States which, 

" Like the peak of some sunk continent 
Juts from oblivion's sea," 

yet wholly in error. But, although that gi eat Council of Antiquity 
was not an Arbitration Tribunal, and had really nothing to do 
with Arbitration, it had much to do with the nascent life of the 
Society of Nations, and it represents one of the twin branches of 
the Political Machinery of International Peace ; of which Arbitra- 
tion is the remedial and curative, and Union or Federation the 
creative and preventive. It belongs, moreover, to the Arbitration 
age of the Greek City States, and to an era when the prevailing 
sentiment among men of enlightened and humane views was that 
expressed in the memorable statement of Thucydides, that " it 
is wicked to proceed against him as an evildoer who is ready to 
refer the question to an arbitrator." 
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Whatever the beginnings may have been, rC was^ not until 
the time of Grotius that any general Law of Nations was recog- 
nised as being worthy of serious discussion : and Grotius found 
that law so meagre, so uncertain, and so unsatisfactory to national 
intelligence, that he thought it necessary to supplement and 
improve it through new deductions, from the Law of Nature, as 
he understood that expression. Grotius, whose treatise on the 
Law of War and Peace has exerted the most profound influence 
among modern nations, in quoting the statement of Thucydides 
just cited, declared that: "especially are Christian Kings and 
States bound ta try this way of avoiding war ' ' ; and he proceeded 
to develop the idea which has had its partial realisation in the 
Hague Conferences. He wrote : — 

" Both for this reason and for others it would be useful, and 
indeed it is almost necessary, that Congresses of Christian Powers 
should be held, in which controversies which arise among some 
of them may be decided by others who are not interested, and in 
which measures may be taken to compel the parties to accept 
peace on equitable terms." 

Grotius started the idea of Internationalism which was taken 
up by Pufendorf, the first great apostle of his doctrines, who was 
accompanied by a host of others, who in the seventeenth and 
eighteenth centuries devised and advocated plans — excellent plans 
some of them — for the creation of a Congress or Tribunal to 
secure perpetual and universal peace. These count in our survey 
only as spreading the idea ; their schemes were all academic, and 
found no immediate practical expression. One redeeming feature 
of that period is to be found in the Arbitration Treaties between 
the Republic of the Netherlands and the Republic of Great Britain 
and Ireland for example; but these were followed by the wars 
of Louis XIV. which swept over Europe like a simoom. An age 
of war is not favourable to Arbitration Agreements, though it 
necessitates them : the period of Arbitration comes later. 

A Landmark. 

The nineteenth century, says J. W. Foster again, was more 
fruitful than any similar era in the submission to the adjudication 
to special Arbitration Tribunals of the differences of nations 
unsolvable by diplomatic methods. This century was, par 
excellence, the era of international progress, and especially of 
arbitration, which grew both in the number of the instances of 
its application and also in the interest it evoked, until the end, or 
rather the climax attending the end, of the century. 
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The most notable of these instances, and that which exerted 
the greatest influence upon the nations, was the Arbitration of 
the bitter controversy between Great Britain and the United States 
arising out of the American Civil War and the irritating questions 
existing with Canada, which were peacefully settled by the Treaty 
of Washington of 1871, of which Lord Morley says : — 

" The Treaty of Washington and the Geneva Arbitration 
stand out as the most notable victory in the nineteenth century of 
the noble art of preventive diplomacy and the most signal exhibition 
in their history of self-command in two of the three chief 
democratic Powers of the Western World." 

Their Immediate Cause. 

Towards the closing decade of the century the fatal doctrine 
that Peace can be attained only through conflict was beginning 
to bear bitter fruit. The warlike policy which led to the 
humiliation of France and the consolidation of Germany had 
developed this belief of the civilised world, which had been acted 
upon for centuries, into a genuine " barracks' philosophy," which 
converted the Continent into a military camp. The increase 
of armaments went on at such a pace that ' ' armed peace ' ' became 
more burdensome than actual war had been a generation before : 
and it was this which led to the Hague Conferences. 

As early as 1890, Lord Salisbury is said to have been so 
impressed with the overgrowth of modern armaments, that he 
prepared for the use of the British Cabinet a memorandum setting 
forth the heavy expenses caused by the armed peace of Europe ; 
and this document is alleged to have been confidentially shown 
to at least one other Power, in the hope of convoking a European 
Congress for the purpose of changing the situation ; but the idea 
was abandoned without any practical result. 

On August 24th, 1898, the Emperor of Russia, deeply 
impressed with the fact that the system of increasing armaments 
was paralysing public prosperity, checking the development of 
national culture, economic progress and the production of wealth, 
and might prove the inevitable cause of the very cataclysm which 
the expenditure on armaments was designed to avert, and 
vocahsing a discussion in the European press which some will 
well remember, issued his historic Rescript which " fell like a 
bolt from the blue ' ' upon the hopes and fears of the overburdened 
world. It met with a curious reception, in which surprise and 
suspicion were blended. Many attempts were made to account 
for it; and many astonishing claims were made for the honour 
of inventing or initiating the idea. The matter is capable of 
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simpler explanation and suggested no mystery to those who had 
followed the course of events. The circular expressed its origin 
and its object in these emphatic words : — 

" To put an end to these incessant armaments, and to seek 
the means of warding off the calamities which threaten the whole 
world — such is the supreme duty which is to-day imposed upon 
all States." 

This was the avowed purpose of the First Conference. But 
it was the increase of armaments that the Russian statesman had 
in mind, and that the Rescript was designed to emphasise and 
the Conference invited to consider. It is said that when Count 
Muravieff read the Rescript to the foreign diplomatists , he 
requested the British Ambassador, Sir Charles Scott, to observe : 

" That this eloquent appeal which he had drawn up at the 
dictation of the Emperor did not invite a general disarmament, 
as such a proposal would not be likely to be generally accepted 
at present, nor did His Imperial Majesty look for an 
immediate realisation of the aims he had so much at heart, 
but he desired to initiate an effort, the effects of which could only 
be gradual." 

Force of Example. 

There can be no doubt that the Emperor Nicholas was 
influenced by the v/ell-known pacific sentiments and sympathies 
of his father. But Mr. Rufus H. Choate goes farther and says 
that the action of the Tzar was inspired, no doubt, by the example 
of Alexander I., who, at about the same age nearly a hundred 
years before, in 1804, in a dispatch to his envoy at London, during 
the contest of the nations with Napoleon, proposed that at the 
conclusion of the general war, the nations of Europe should unite 
in a Treaty which would determine, to use his own language, 
" the positive rights of nations, assure the privilege of neutrality, 
assert the obligation of never beginning war until all the resources 
which the mediation of a third party could offer have been 
exhausted, having by this means brought to light the respective 
grievances and tried to remove them." 

" It is on such principles," he said, " as these that one could 
proceed to a general pacification, and give birth to a league of 
which the stipulations wou.ld form, so to speak, a new code of 
the law of nations, which, sanctioned by the greater part of the 
nations of Europe, would without difficulty become the immutable 
rule of the Cabinets, while those who should try to infringe it 
would risk bringing upon themselves the forces of the new Union. " 

'See Encyc. Brit., nth Ed., Vol. I., p. 557 (Article, Alexander I.). 

E 
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Relative Significance. 

Although the First Conference was called to consider the 
subject of checking the growth of armaments, attention was soon 
diverted to other matters. It was alleged by the President that 
" armed peace to-day causes more considerable expense than the 
most burdensome war of former times "; and this statement was 
undisputed ; but, in the brief discussion that followed, it was not 
generally emphasised, and before the Conference closed it was 
finally resolved :^ 

" That a limitation of the military charges which now weigh 
upon the world is greatly to be desired in the interests of the 
material and moral welfare of humanity." 

This was all of direct result so far as armaments were 
concerned. 

Mr. HoUs, the historian of this First Hague Conference, 
contrasts the difference between it and the many international 
Congresses or Conferences which Europe had previously witnessed 
by saying : — 

" The vital distinction between these gatherings and 
the Peace Conference at The Hague is that all of the former were 
held at the end of a period of warfare, and their first important 
object was to restore peace between actual belligerents ; whereas 
the Peace Conference was the first diplomatic gathering called 
to discuss guarantees of peace without any reference to any 
particular war, past, present or prospective." 

And Dr. Lawrence affirms that " the two greatest and most 
important Meetings of an international character that the world 
has ever seen are the gatherings at The Hague in 1899 and 1907, 
which are known as the " Hague Peace Conferences." The 
estimate is not overdrawn. 

First Hague Peace Conference, 1899. 

The First Peace Conference met at The Hague on the 18th 
May, 1899, and after two months' deliberation adopted three 
Conventions and three Declarations. Those referring to the 
revision of the laws of warfare were : the second Convention, which 
dealt with the laws and customs of* war on land, practically 
embodying the Brussels Draft Declaration, 1874; the third Con- 
vention, which adapted the principles of the Geneva Convention, 
1864, to maritime warfare, and embodied the unratified Additional 
Articles (Geneva), 1868; and the three Declarations, the first 
prohibiting, for a term of five years, the launching of projectiles 



I05 

from balloons ; the second, prohibiting the use of projectiles 
intended solely to diffuse asphyxiating gases ; the third, prohibiting 
the use of expanding bullets. The Conference also passed a 
resolution in favour of the restriction of military budgets, and 
expressed six wishes, several of which clearly contemplated the 
summoning of a future Conference. 

But its crowning achievement was the first Convention, 
which had as its object, " the pacific settlement of international 
disputes and extension of the means for preventing war." In it 
(a) the principles of good offices and mediation were more precisely 
defined ; (b) a form of special mediation was devised whereby the 
States at variance each nominates an outside Power, the Powers 
thus nominated entering into mutual communication with a view 
to settling the dispute ; (c) International Commissions of Inquiry 
were instituted for the purpose of solving controversies as to facts ; 
and (d) Rules with respect to Arbitration were formulated, and 
a Permanent Court established at The Hague to which States 
might always have recourse. 

Second Hague Peace Conference, 1907. 

The Second Conference, which opened in the Binnenhof on 
the isth June, 1907, although it continued eight weeks longer 
than the First, held only one more plenary sitting ; these sessions 
were eleven in number. Of the world's 57 Powers claiming 
sovereignty in 1907, 44 sent delegates, instead of 25 Powers as to 
the First Conference. With the number of countries represented 
nearly doubled, the number of delegates were more than doubled, 
being 256. 

A comparison of the proceedings of the two Hague Con- 
ferences discloses how far the original purpose had gradually 
fallen into the background, while Arbitration had forged into 
prominence. The work of the First Conference was organised 
under three Commissions, of which the first dealt with armaments 
and the third with the peaceful settlement of international 
disputes. The Second Conference divided its work among four 
Commissions, and to the first of these was entrusted the question 
of Arbitration. The chief aim of the Conference has become the 
promotion of Arbitration, concerning which Baron von Bieberstein, 
in a memorable address on Arbitration said : — 

" The ideal of Arbitration between nations will undoubtedly 
be advanced if we can succeed in improving and simplifying the 
procedure established by the Convention of 1899 for resort to 
the Tribunal of the Hague." 
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The greatest work of the First Conference was the establish- 
ment of the Permanent Court; that of the Second, of the Inter- 
national Prize Court. 

That, says Dr. Hill, which chiefly characterised the Second 
Conference at The Hague, and marked the advance made in 
public opinion since the First was the increased interest in the 
juridical idea, as contrasted with the merely pacific aspirations 
which prevailed eight years before. This was especially shown 
in the Convention providing for the establishment of an Inter- 
national Prize Court, really the beginning of International Judicial 
organisation ; the project for a Permanent Court of Justice, which 
failed merely because the time was not ready for it ; and the 
agreement not to collect contractual debts by force until adjudica- 
tion had been obtained, or at least proposed and refused ; and most 
of all in the general tenor of the discussions in which was 
manifested a bolder and firmer grasp of principles of jurisprudence 
as affording the true foundation of international agreements. The 
note of jurisprudence, too, was accentuated above that of 
diplomacy. The important thing to note about the permanent 
Court of Justice proposed at this Conference is that no objection 
was raised to it in principle — the scheme was adopted unanimously 
— the difficulty came in carrying it into practice. 

The ' ' Permanent Court. ' ' 

But the crowning work of all was the creation of the Per- 
manent Court of Arbitration. Strictly speaking, this is not a 
"permanent Court." It is not a Court, and it is not permanent. 
The description humorously applied to it, as " a Court without 
judges," says Dr. Morris, is perhaps extreme : but it is permanent 
only in the sense that its list of arbitrators is always on file, and 
always at the disposal of any two disputing Powers. M. Asser, 
ill opening the preliminary discussion of the subject in the Second 
Conference, said of it : — 

" Instead of a permanent Court the Convention of 1899 gave 
only the phantom of a Court, an impalpable spectre, or, to speak 
more precisely, it gave a secretariat and a list." 

The terms "Court" and "Tribunal" are employed inter- 
changeably in popular usage, as they appear to have been, to some 
extent, by the Commissions themselves during the'r discussions. 
Both terms are used arbitrarily, but a distinction in their employ- 
ment is not only recognised, but fixed, by the Convention. The 
" Court," in Article 20, is the whole body of potential arbitrators 
elected by their respective Governments, and, at present, consists 
of 144 Members (Report issued May 27th, 1914). The "Tribunal " 
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according to Article 24, is the arbitrators or arbitrator chosen by 
the Parties themselves " from the general list of the Members of 
the Court." It must be noted, as stated in Article 32, that the 
Tribunal may consist of a " single arbitrator " or of "several 
arbitrators named by the Parties at their discretion, or chosen by 
them from among the Members of the Permanent Court of Arbi- 
tration established by the present Act." It is only " in default 
of the constitution of the Tribunal by the direct agreement of the 
Parties " that a special procedure is prescribed (Article 32). "A 
Sovereign or the Head of a State may be chosen as Arbitrator " 
(Article 33). This disposes of the contention that the reluctance 
to appeal to the Hague Court arises from the particular form of 
the Tribunal. 

CoMPTE Rendu of Arbitrations. 
(Brought up to date.) 

The main feature of these periodic papers is, the Report of 
Arbitration Cases and incidents, between one Conference and 
another, which serves to create some continuity in the history of 
the movement. It is as follows : — 

THE HAGUE COURT. 

The Report of the Administrative Council of the Permanent 
Court, dated May 27th, 1914, shows that 16 Cases have been 
before the Court, of which 2 were still unsettled. To these 
should be added The Dogger Bank Case in 1905, between Great 
Britain and Russia, which came before a Commission of Inquiry, 
but was practically an Arbitration. Up to that date, no Case had 
been determined during the year. 

I. — Completed. 

Holland and Portugal, in 1913. — Demarcation of limits in ihe Island 
of Timor. — The Compromis was signed at The Hague, 3rd April, 1913, and 
ratified 30th July, 1913. It was referred to a single Arbitrator, to Charles 
Edouard Lardy, whose Award was given in Paris, June 25th, 1914. 

Refs. : Annuaire de I'Un. Int., 1914, p. 219. (Text of C). Report of 
Permanent Court, 1914, pp. 13, 48, &-c. A.J.I.L., IX., pp. 221 and 240-268, 
and Supp., p. 107. — Times, July 6th, 1914. 

II. — Pending. 

1. France, Great Britain and Spain, and Portugal, in 1913. — Claims for 
seizure of property. By a Compromis, signed at Lisbon, ^ist July, 1913, these 
were referred to a Tribunal of the Hague Court, composed of MM. Elihu 
Root, A. F. de Savornin Lohman, Dutch Minister of State, and C. E. Lardy, 
Swiss Minister to France. 

Refs. . Annuaire de I'Un. Int., 1914, p. 221 ; Report of the Permanent 
Court, pp. 14, 48; A.J.I.L., VIII., pp. 144, 338. 



io8 

2. France and Peru, in 1914. — Pecuniary claims. — By a Protocol, signed 
at Lima, February 2nd, 1914, these were referred to a Hague Tribunal of tfiree 
Members, under tlie IV. Chapter of the Hague Convention of October i8th, 
1907 M. Lizards Alzamovo, Peruvian Mmister at the Hague, and a Member 
of the Hague Court, was chosen by Peru. The last Report of the Hague Court 
says that the Tribunal " has not yet been constituted." 

Refs. : Annuaire de I'Un. Int., 1914, p. 222; Journal Officiel, Feb. 13th, 
1914, 1359; M^m. dipl. LII., 120; A.J.I.L., VIII., pp. 369, 6i8, and Supp., 
pp. 165, 249. 

III.— New. 

Italy and Portugal, in 1913. — It was announced on December 30th, 
1913, that Italy had accepted for the Settlement of her claims against Portugal, 
for confiscation of property belonging to Italian religious associations, the 
principle of Arbitration agreed upon by Portugal with Great Britain, France 
and Spain, but no reference appears to have been made as yet to the Hague 
Court. 

Ref. . A.J.I. L., VIII., p. 152. 

SPECIAL TRIBUiNALS. 

Outside the Permanent Court the practice of Arbitration 
continues unabated. 

I. — Cases Completed. 

1. France and Great Britain, in 1906. — Boundary Delimitation. — By an 
Exchange of Notes, dated the 19th October, 1906, the delimitation of the 
frontier between the British and French possessions from the Gulf of Guinea 
to the Niger (Okpara Ri\er) was entrusted to a Joint Commission, consisting 
of Mr. G. Fourn (France) and Major F. G. Guggisberg (Great Britain). The 
Commissioners, February i8th, 1914, reported the completion of their work, 
together with a Protocol, giving the details, which was signed by the two 
Commissioners at Lagos, 20th July, 1912. 

Refs. : Pari. Pap. Treaty Series, No. 5 (1907), and also No. 5 {1914), 
Cd. 7278. 

2. Costa Rica and Panama, in 1910. — Boundary Dispute. — The settlement 
of this Arbitration, provided for by Convention dated March 17th, 1910, appears 
to have been prematurely reported settled, as stated in our last paper, on the 
authority of the American Advocate of Peace. The award was given by 
Chief Justice White at Washington, September 12th, 1914. 

Refs.: Report I.L.A., 1912, p. 38; 1913, p. 20; A.J.I.L., VIII., p. 148. 
Text of Award, do., pp. 913-941. 

3. Nicaragua and the United States, in 1910. — A Report was rendered 
in this case by the Nicaragua United States' Mixed Claims Commission on 
November 22nd, 1914. This Commission was provided for in one of the 
Agreements known as the " Dawson Pacts," signed November loth, 1910, and 
authorised by the Nicaraguan Decrees of May 7th and October 14th, 1911. It 
was composed as follows : Otto Schoenrich, President ; Carlos Guandra Passos, 
Arthur B. Thompson, Commissioners ; and Pio Balaos, Secretary. Judgments 
to the number of 7,911 were rendered by the Commission. 

Refs.; Report of Com., Washington, 1915 ; A.J.I.L., IX., p. cos. 
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4. Fkance and Germany, in 1912. — Congo-Cameroons Boundary. — Captain 
Periquet, head of the French Commission for the delimitation of the Franco- 
German Frontier in the Congo, arrived at Bordeaux on Sept. gth, 1913 the 
work of the French Commission being practically at an end. Its work was 
carried on under considerable difficulties ; on three occasions the ivlission had 
trouble with cannibal tribes, who succeeded in capturing and eating several 
of the carriers. Troubles were later experienced by the German Commission, 
whose labours, which had also been conducted under conditions of great 
hardship, were then not quite completed. A Report from it, received October 
12th, confirmed the news of disturbances in the Sembe district, and stated 
that on Sept. 19th a section of the French Commission under the command of 
Lieut-Col. Karcher had been attacked during its march to Ngolla, Sembc 
itself having been reinforced by the Germans. 

Refs. : Report I.L.A., 1913, p. 22 ; Times, Sept. loth, 1913, and Oct. 13th, 
i9'3- 

5. Germany and Great Britain, in 1912. — The Anglo-German Boundary 
Commission, appointed in August, 1912, to demarcate the frontiers between 
Northern and Southern Nigeria and the German Cameroons, completed the 
work and an Agreement settling the frontier from Yola to the sea was signed 
in London on March nth, 1913. 

Refs.; Report LL.A., 1913, p. 24; Times: and S.Y.B., 1915, p. 962. 

6. Bulgaria and Ser\'ia, in 1912. — Differences between these countries 
were submitted to the Arbitration of Russia by an additional Convention to 
the Secret Treaty of Alliance and Secret Annex signed at Sophia, Feiruary zgth, 
T912, which was an Agreement as to the conduct of the first Balkan Campaign. 
The Award of General Holmsen, Arbiter in the Arbitration of frontier question 
was rendered in favour of Bulgaria, January 20th, 1914. 

Refs. : Times, January ist, 1914; A.J.LL., VIIL, pp. 139, 366, and Q. 
dipl., 27, 178. 

7. Bulgaria and Roumania, in 1914. — Balkan Frontier Incident. — The 
Times of July 7th, 1914, reported that on July 6th, 1914, this had been 
referred to a Mixed Commission, the Roumanian Members of which were : 
General Rimniceanu, Colonel Caseris and Major Rosetti. The entire Com- 
mission proceeded via Silistria to the Roumania-Bulgarian frontier to investigate 
before deciding. 

11. — Cases Pending. 

1. Ecuador and Peru, in 1904. — Boundary Disputes. — No further progress 
has been made with this Controversy. Equador has positively declined to 
submit any of its Boundary disputes to Arbitration ; this also was referred 
to the King of Spain, but he has declined to interfere. 

Refs. : Report LL.A., 1913, p. 21 ; S.Y.B., 1914, pp. 802, 1,182. 

2. France and Mexico, in 1909. — The Sovereignty of CUpperton Island. — 
Referred to the Arbitration of the King of Italy by Compromis, signed March 
2nd, 1909 ; the King's acceptance of the appointment was notified August 20th, 
1909. Nothing further is known. 

Refs. • Report LL.A. (1910), p. 27; Annuaire do I'Un. Int., 1911, p. 169. 

3. Colombia and Peru, in 1909. — Boundary Dispute. — No new 
information. 

Ref. : Report LL.A. (1913), p. 21. 
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4. Norway and Sweden, in igio.— Ancient Rights of Laplanders to 
pasture. — The Case is still in suspension. 

Ref. : Annuaire de I'Un. Int., 1914, p. 224. 

5. Colombia and Ecuador, in igog.— Pecuniary Claims.— The Compromis 
was signed April 15th, 1909. The Convention was approved by the Colombian 
Congress but not by Ecuador. A new Convention was signed May 2cth, 1913, 
referring the claims of Colombian citizens against Ecuador to Arbitration, and 
the ratifications were exchanged May 27th, 1914. 

Refs. . Report I.L.A. (1913), p. 21 ; Spanish Text B. rel ext. (Chile), 
July, 1914, p. 19 ; and A.J.I.L., IX., p. 221. 

6. China and Portugal, in 1909. — Macao Boundary Question. — ^Joint 
Commission provided for by Treaty, December, 1887; Members appointed by 
Agreement, signed at Lisbon, February 12th, 1909. No decision reached. No 
further information. 

Ref. : Report I.L.A., 1912, p. 39, and 1913, p. 22. 

7. Great Brit,4IN and the United States, in 1910. — Pecuniary Claims.-^ 
The Tribunal appointed under the Agreement signed at Washington, August 
i8th, 1910, is steadily at work. It has held three Sessions, the first at 
Washington, May I3th-i7th, 1913 ; the second at Ottawa, June gth-iSth, 1913 -. 
the third in the Carnegie Institution, Washington, from March 12th to April 
30th, 1914, when it ailjourned after rendering a number of Awards. The 
next Sessions of the Tribunal were to be held in Paris during the months of 
July and August, 1914, for the purpose of making Awards in claims argued at 
the previous Session. Another Session of the Tribunal was to be held at 
Washington, beginning January, 1915, for the purpose of hearing claims in 
the first schedule. 

Refs. : A.J.I.L., VII., p. 606; VIII., p. 622. Decisions rendered May ist, 
1914. Do., VIII., pp. 650-665. 

8. Persia and Turkey, in 1912. — Boundary Delimitation. — It was 
announced by the Times on Sept. ist, 1913, that the final delimitation of 
the Turco-Persian frontier would be carried out by a Mixed Commission, 
of which Mr. A. C. Wratislaw and Captain A. T. Wilson, C.M.G., would 
be the British Members, and the principal Russian Member, M. Minorsky, from 
the Russian Embassy, Constantinople. (Times, September ist and 2nd, 1913.) 
In a Protocol, announced by the Times, November 19th, 1913, as signed at 
that date in Constantinople, it was stated that the greater part of the frontier 
had been defined, and, in regard to that, the Commissioners would have only 
to mark out the line agreed upon. No Agreement had been reached as regards 
the rest. The British and Russian Commissioners, as the result of a Joint 
Note from the two Legations, October 27th, 1913 (Times, October 28th, 1913 ; 
A.J.I.L., VIII., p. 146), had been given Arbitral powers. The work of the 
Commission was expected to take 18 months to complete (Times, October 28th 
and November 21st, 1913). At the beginning of September, 1914, it was 
announced that in spite of the Turkish mobilisation the Commission was con- 
tinuing its work, and that its task would probably be terminated near Ararat 
in the middle of October. (West. Gaz., September 2nd, 1914), then that the 
British Members had been attacked near the pass of Khanesour (Star, &c. , 
September 3rd, 1914), and "finally that the worlc^ of delimitation had been 
suspended on orders from Constantinople (West. Gaz., September loth, 1914) ; 
after that came the deluge of war. 

Refs. ; Reports of I.L.A., 1912, p. 20, and 1913, p. 8; and as above. 
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g. Brazil and PiiRU, in igi2. — Boundary Delitnitatioit. — Referred to 
Mixed Commission by Protocol signed at Rio de Janeiro, April 3otIi, 1912. 

The Peruvian section of the Comnnission left Lima for Para on May 12th, 
1913 ; thence they were to proceed up the Amazon to Manaos, there to be 
joined by the Brazilian Commissioners. The Peruvian party were led by 
Lieut. -Col. A. J. Woodroffe, Chief Commandant Jose M. Olivera, and others. 
Their equipment was of the best. The work of the Commission would take 
three or four years to complete. 

Refs. : Report LL.A., 1913, p. 24; S.A.J., September 3rd, 1913, p. 284. 

10. Bolivia and Brazil, in 1912. — Boundary Delimitation. — Reuter's 
Agency received news from Manaos, dated August 30th, 1913, to the effect 
that the Bolivian section of the Boundary Commission under Commander 
H. A. Edwards had arrived there, and was awaiting the arrival of General 
Pando, which took place early in September. 

On November 25th, the Agency received word from the Bolivian Survey 
Commission, dated Abuna River, November 2Sth, announcing the fact that 
Commander Edwards and his party had once more reached civilisation and 
completed over 200 miles of frontier survey, a feat attended by notable incidents. 
This was the officer who was lent by the British Government for a period of 
three years to command that Commission. 

Refs. : Report I.L.A., 1913, p. 24; South American Journal, September, 
1913, p. 284 ; also September 27th, p. 340 and January loth, 1914, p. 74. 

11. France and Spain, in 1912. — The delegates to the Franco-Spanish 
Arbitration Tribunal, under the Compromis provided for in Article 27 of the 
Convention of November 27th, 1912, met at Tangiers, in February, 1913. The 
.A.rbitrator for France, M. Fabry, First President of the Court of Appeal at 
Caen, sailed for Tangiers on February 15th, and the Arbitrator for Spain, 
M. Leone, Procureur royal at Madrid, arrived at Tangiers, February 19th. 
In case of disagreement the two Arbitrators were to request the King of 
England to appoint an Umpire. 

Refs. . La Paix par le Droit, XXIIL, p. 151 ; A.J.I.L., July, 1914, p. 616. 

III. — New Cases. 

1. Panama and the United .States, in 1903. — Pecuniary Claims. — Claims 
of Panama subjects against the U.S.A. Referred to a Joint Commission under 
the Treaty of November 18th, 1903 (ratified February 26th, 1914). A Report 
of its work dated June 4th, 1914, provided payment of Awards which had been 
made to claimants. It is still sitting. 

Ref. ; See account of the work of this Commission in A.J.I.L., VIII, 
PP- 738-757 (esp. 748) and P- 904- 

2. United States and Other Republics, in 1910. — Pecuniary Claims. — 
The Convention agreeing to submit all pecuniary claims to Arbitration, signed 
January 31st, 1902, at Mexico, and extended by the Treaty signed at Rio de 
Janeiro, August 13th, 1906, expired December 31st, 1912. A Treaty signed 
at Buenos Aires, August nth, 1910, provided that the Treaty should remain 
in force indefinitely, or be denounced by two years' notice by any of the 
signatories. 

The United States Senate endorsed and consented to the ratification of 
this Treaty on February isth, 191 1. It was proclaimed July 29th, 1914. 

Refs. : Treaty Series 594 (Text in Spanish, English, Portuguese, French), 
State Department, A.J.I.L., VIII, p. 373. 
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Treaty of Commerce and Navigation, signed at Lliristiania, May 20th, 1912 
(ratifications, August I4tli, 1913), these Countries agree (Article 8) to submit 
to the Permanent Court at The Hague differences that may arise between 
them, which it may not have been possible to settle by Arbitration. This will 
be done by a special Compromis clearly defining certain details ; and in the 
absence of Compromis clauses to the contrary, provision is made for the 
composition of the Arbitral Tribunal, &c. 

Ref. : A.J.I.L., VIII., Supp., p. 239. 

4. France and Venezuela, in 1913. — Various Claims. — On the nth 
February, 1913, a Protocol signed at Caracas, the ratifications of which were 
exchanged on the 13th June, 1913, referred to an Arbitral Tribunal French 
claims against \'enezuela for acts later than 30th June, 1903. The Tribunal 
was composed of three Arbitrators, one chosen by each Party, and an Umpire 
by the agreement of these two. The two former were to meet at Caracas, 
immediately after their nomination, to examine the claims submitted to them. 
After a delay of two months from the date of their first Meeting, the claims 
on which they failed to agree were to be submitted to the Umpire, and decided 
by him without appeal. 

Refs. . Journal Officiel, 1913, June 17th; Annuaire de I'Un. Int., 1914, 
p. 294. 

5. Greixe and the Netherlands, in 1913. — Status of Foreigners. — By 
a Treaty entered into at Athens on the 11th March, 1913, these agreed to arbi- 
tiate the claims of M. Edmond Navik, a Greek prot^g^, bv reference to a juris- 
consult of recognised competence as regards knowledge of the laws and customs 
regulating the legal condition of foreigners in the Levant. The Treaty was 
not immediately ratified ; the notice of the Agreement was repeated in 
December, 1913. 

Rofs. : Annuaire de I'Un. Int., 1914, p. 226 (Text of Comp.) ; .X.J.I.L., 
\'1II, pp. 365, 618; Mouvement Pacifiste, II., 485; Peace Movement, II., 
p. 489; French and Dutch Texts, Staats, 1914, No. 58. 

6. TuRKiiY and the Balkan Allies, in 1913. — A'ew Frontier. — By the 
Treaty of Peace, signed at London, May 30th, 1913, it was provided thai 
the exact line of the new frontier of the Turkish Empire in Europe " shall 
be determined by a Commission appointed by . 

Ref. . A.J.I.L., VIII., Supp., p. 12. 

7. BuLGARL'v AND Rou.MANiA, ill 1913. — Frontier Oticstions. — By the 
Trcatv of Peace, signed at Bucharest, July 28th, August loth, 1913, ratifica- 
tions exchanged August 30*, 1913 (Article II.), a Mixed Commission was 
charged, within 15 days with delimiting the new frontier, and with super- 
vising the division of the common lands and funds in conformitv with the 
proces-verbal of Conference of Bucharest (Protocol 5), August 4th, 1913. In 
case of disagreement the two parties agree to request a friendly Government 
to appoint an Arbitrator, wlnose decision upon the points at issue shall be 
final. 

Ref. : See Treaty, A.J.I.L., VIII., Supp., p. 15. 

8. Bulgaria and Serbia, in 1913. — Frontier Questions. — In the same 
Treaty, August loth, 1913 (Article III.), but in conformity with the proces- 
verbal, drawn up on August 7th, a similar Mixed Commission is agreed upon 
in the same terms between Bulgaria and Servia. 

Questions of property to be determined by Protocol No. II. of the Serbo- 
Bulgarian Mixed Commission of 1912. 

Ref. : Treaty 10 August,' 1913, A.J.I.L., VIII., Supp., pp. 16 and 25. 
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g. Bulgaria and GREECii, in 1913. Protocol annexed to Article IV. — 
Frontier Questions. — In the same Treaty, August loth, 1913 (Article V.), a 
similar Mixed Commission was appointed between Bulgaria and Greece in 
the same terms. 

Refs. : Treaty of Bucharest, 10, VIII., 13 ; A.J.I.L., VIII., Supp., p. 16. 

10. France and Haiti, in 1913. — Claims for Injuries. — By an Arbitration 
Protocol signed at Port-au-Prince, September loth, 1913, the Governments 
agreed to settle by Arbitration the claims presented on this date against the 
Republic of Haiti for direct injuries to French citizens. These were referred 
to a Tribunal consisting of two Arbitrators appointed by these Governments 
and a third Arbitrator selected conjointly by the two Governments, by a friendly 
Legation, or by the King of the Belgians ; the Arbitrators to be appointed 
simply by the exchange of correspondence between the Legation of France and 
the Department of Foreign Relations. 

Refs. . Journal OflHciel, October 19th, 1913, pp. 9,254-5; A.J.I.L., VIII., 
Supp., p. 144. Text: Annuaire de I'Un. Int., 1914, p. 228. 

11. Bulgaria and Turkey, in 1913. — Various Provisions for Arbitration : — 

I. — By the Treaty of Peace signed at Constantinople on September 2gth, 
1913, Articles 17 and 18, all differences and disputes arising in the inter- 
pretation or application of certain Articles are to be settled by Arbitration at 
The Hague by a Tribunal, the provisions for which are set forth in Annex. III. 
of the Treaty fully and in detail. 

Refs. ; A.J.I.L. , VIII., p. 145, Supp., pp. 41-44. 

II. — By Article XVIII. and Protocol No. i attached to the same Treaty, 
the following provisions are made : — 

(a) Commissions consisting of Ottoman and Bulgarian Officers are 
appointed to settle the boundary line, and difficulties connected therewith on 
the lower Maritza and its tributaries. 

Ref. ; A.J.I.L., VIII., Supp., pp. 35-36. 

(b) A Special Commission is appointed to determine the delimitation 
in regard to islands in the bed of the Maritza. 

Ref. : A.J.I.L., VIII., Supp., p. 37. 

(c) Mixed Commissions are appointed to determine questions arising 
out of the exchange of populations and properties. 

Ref. -. A.J.I.L., VIII., Supp., p. 37. 

III. — Question of the Muftis. By Article XVIII. , and a Protocol (Annex. 
No. II.) a Special Commission was appointed to settle the claims of the 
Muftis : persons dissatisfied with the decisions of the Commission may have 
recourse to the proper Tribunals of the Country. 

Ref. -. A.J.I.L., VIII., Supp., p. 41. 

12. Turkey and Others, in 1913. — Capitulations. — On October 22nd, 
1913, a Commission was appointed, consisting of Turks and foreigners, to 
examine into the modifications necessary in the Capitulations. 

Ref. . Mem. dipl. 51, p. 562. 

13. Greece and Turkey, in 1913. — Various Provisions. — By the Treaty 
of Peace signed at Athens, November nth, 1913, the following Arbitral arrange- 
ments were made : — 

I. — Article 7. All differences or disputes in reference to the private property 
of the Sultan and of the Members of the Imperial Dynasty shall be settled 
by an Arbitration at The Hague, by virtue of a Compromis to be concluded. 

Ref. : A.J.I.L., VIII., p. 148, Supp., p. 49. 
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tl. — By Article 8 mutual claims relative to prisoners of war are to be 
submitted to an Arbitration at The Hague under a Compromis to be concluded. 
Ref. : A.J.I.L., VIII., p. 49. 

III. — By Article 9 claims for damages and losses because of the embargo 
or seizure of Greek vessels and their cargoes shall, in accordance with a 
Compromis to be entered into, be submitted to an Arbitral Tribunal composed 
of four Arbitrators named by each party, and three other Arbitrators to be 
chosen from the subjects of maritime nations, by the, two parties, or, in case 
of disagreement, by the Swiss Federal Council. 

Ref. : Treaty of Peace, Sec, November nth, 1913, A.J.I.L., VIII., p. 49. 

IV. — By Article 10 the two Governments agree, under a Compromis, to be 
concluded in the future, to submit to an Arbitral Tribunal at The Hague the 
settlement of the dispute concerning the interpretation of tne Protocol of 
surrender of Saloniki, dated October 26th, 1912, and that relating to the arms 
of Ottoman soldiers of the garrison. 

Ref. : A.J.I.L., VIII., p. 49. 

\'. — By Article II. the Muftis are appointed Arbitrators ; all methods of 
appeal practised before the Courts of the Country being applicable to the 
Arbitral decisions they render, unless there is a clause expressly providing to 
the contrary. 

Ref. : A.J.I.L., VIII., p. 50. 

^'I. — By Article 12 all controversies as to the interpretation or application 
of the provisions in this Article, relating to the management of Vakouf 
property, shall be decided by Arbitration at The Hague. 

Ref. ; A.J.I. L., VIII.,- p. SI. 

VII. — By Article 14 all questions relating to the Oriental railroads and 
such roads as fall within the territories ceded to Greece shall be referred to 
the Financial Commission on Balkan affairs sitting at Paris. 

Ref. . Treaty, &c., A.J.I.L., VIII., p. 51. 

^'III. — By Protocol No. 2 of this Treaty, the question of the private 
property of the State in the ceded territories, shall be submitted to an Arbitral 
Tribunal at The Hague, under a Compromis to be concluded. 

Ref. : Treaty, &c., A.J.I.L., VIII., p. ^3. 

14. Italy a.nd Uruguay, in 1913. — Ship "Marie Madre."— On November 
19th, 1913, a Convention was signed at Monte \'ideo, referring to the Arbitra- 
tion of the King of Belgium, the claim relating to the Italian ship Maria 
Madre, which dates from November, 1902. 

Refs. : A.J.I.L., VIII., p. 617, Spanish Text; B.rel.Ext. (Chile), XLII., 
p. gi ; Annuaire I. U., 1914, p. 230. 

15. Bulgaria and Greece, in 1913. —Pmoneri of ll'ar.— It was announced 
November 23rd, 1913, that M. Guenadieff, the Bulgarian Minister for Foreign 
Affairs, had proposed to the French Charge d'Affaires at Sofia that the 
differences between Bulgaria and Greece concerning prisoners of war be sub- 
mitted to President Poincar^ as Arbitrator, and that Bulgaria had agreed to 
accept the Arbitration unreservedly. 

Refs. : N.Y. Herald, November 23rd, 1913 ; A.J.I.L., VIII., p. 148. 

16. France and Turkey, in 1913.— frendi Claims. — On December i8th, 
1913, a Treaty was signed referring to Arbitration the French claims against 
Turkey. Under the Treaty the Compromis became effective upon the approval 
of Turkey, which vifas given April 2Sth, 1914. 

Refs. : A.J.I.L., VIII., p. 617; French Text, J.O., 1913, p. 3 853 
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17. Morocco and Othek Powers, in 1914. — By a Scherifian decree, dated 
January 19th, 1914, an International Arbitral Commission was instituted at 
Paris to determine the various questions of an international order, relating 
to the mines in Morocco, and especially the concessions of the Brothers 
Mannesman. 

The Commission, which was to begin its labours on the isth April, 
1914, consisted of the following : — For Germany, M. Gneist, Consul at Kotter 
dam ; for Spain, Prof. J,. F. Puda, Senator ; for France, M. Louis Renault ; 
for the Spanish Zone in Morocco, M. Gonzales Hontoria ; and for the French 
Zone in Morocco, M. Cruchon Dupeyrat. 

In accordance with Article I. of the Agreement, Dr. Gram, Prefect of 
Hamar, who had been nominated by the King of Norway, was appointed to 
fill the office of surarbitre. 

Refs. . Text of Decree, Annuaire de I'Un. Int., 1914, pp. 231-236 ; A.J.I.L., 
VIII., p. 142. Herald of Peace, April, 1914. 

18. Greece and Turkey, in 1914. — Immigration Questions. — The two 
Governments on July loth, 1914, requested Switzerland to designate an 
Arbitrator to settle the differences existing among the Members of the Mixed 
Greco-Turkish Commission sitting in Smyrna for the purpose of arranging 
immigration questions. The Commission was appointed to exchange the 
property of Turkish and Greek refugees, and make valuation of the properties 
concerned. 

Refs.; N.Y. Times, July 12th, 1914; A.J.I.L., VIII., p. 892. 

19. Argentina and Chile, in 1915. — Suzerainty of Islands. — By a Con- 
vention signed June 28th, 1915, the difference between the Argentine and Chile 
regarding the suzerainty over Picton, New, and Lennox Islands, situated off 
Tierra del Fuego. 

Reuter reported from Buenos Aires on July isth, 1915, that the Argentine 
Government had submitted this Convention to the Senate for ratification. 
Refs. : Westminster Gazette, July iSth, 1915, &c. 

OBLIGATORY ARBITRATION. 

General Treaties of Arbitration as suggested in the Hague 
Peace Conventions have still continued to be entered into, or 
renewed, even after the outbreak of war. The list communicated 
to the Bureau of the Permanent Court up to i6th November, 
1914, and reported as complete up to ist June, 1915, has a total 
of 121. 

Concerning these it is sufficient to observe here that it is the 
orthodox objections to Arbitration that are urged when obligatory 
Treaties of Arbitration are discussed, and the extremes of these 
categories may be illustrated by two typical Treaties ; the Treaty 
between the Netherlands and Denmark in 1904, in which the High 
Contracting parties undertake to submit to Arbitration " all mutual 
differences and disputes that cannot be solved by means of a 
diplomatic channel " ; and that between Mexico and Spain in 1902, 
which is curious as specifying the exceptions to the exception. 

Article I. stipulates : " provided that said controversies affect 
neither the national independence nor honour." 
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Article II. — Neither the national independence nor honour 
shall be considered to be compromised in the following cases : — 

(a) When treating of pecuniary damages and prejudices 
suffered by one of the contracting States or by its citizens because 
of illegal acts or omissions on the part of the other State or its 
citizens ; 

(fc) When treating of the. interpretation of the treaties, agree- 
ments and conventions relating to the protection of ownership of 
artistic, literary, and industrial property, as well as to that of 
privileges, patents of inventions, trademarks, mercantile firms, 
money, weights and measures, and sanitary precautions, either 
veterinary or to exclude phylloscera ; 

(c) When treating of the application of treaties, agreemenj;s, 
and conventions relating to successions, aid, and judicial 
correspondence ; 

(d) When treating of treaties, agreements, and conventions 
noAv in force, or which may be celebrated hereafter, with the 
object of putting the principles of public or private international 
law, either civil or penal, into practice ; 

(e) When treating of questions which relate to the inter- 
pretation or execution of treaties, agreements, and conventions 
of friendship, commerce, and navigation. 

It is a useful beginning to define what these categories of 
exceptions are : the very indefiniteness created most of the 
difficulty. 

"Bryan's Peace Plan." 

The latest expedient for overcoming the disinclination on the 
part of Powers to obligate themselves to arbitrate by permanent 
treaties is the scheme arising out of, but not a part of, the Hague 
Peace Convention, which has been pushed forward by Secretary 
Bryan, the main object of which seems to be to conciliate the 
United States Senate. It is not Arbitration. It does not facilitate 
Arbitration. It seems from the standpoint of real progress to 
be a retrograde movement, taking us back to the pre-Hague 
Conference period. The Treaties, a considerable number of which 
have been signed — 15 have been signed and ratified by the United 
States with other Powers, and 15 others signed but still awaiting 
ratification — are nearly identical. They would supplement and 
supersede the existing Arbitration Treaties by providing for the 
submission of disputes to International Commissions before Arbi- 
tration is approached. The central idea is to bridge the some- 
times awkward gap between diplomatic negotiations and arbitra- 
tion, and to provide a " Cooling off " period. That period Mr. 
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Bryan hopes to ensure by giving the Commissions a year in which 
to complete their reports. The proposed Commissions would 
consist of five members — one chosen from each Country by its 
Government, one member by each Government from a third 
Country, and the fifth, a member of another neutral Country, 
agreed upon by both Governments. The findings of this Com- 
mission will not be final, the contracting parties " reserve the right 
to act independently on the subject matter in dispute after the 
report of the Commission is submitted." This reservation, it is 
said, was inserted to propitiate the Senate, which would certainly 
throw out the Treaties on the ground that its prerogative to decide 
upon international agreements would be impaired, did they confer 
plenary powers upon the Commissioners. The plan is not 
independently or impersonally conceived. 

Growth of the Movement. 

The Hague Conferences, as we have seen, occupy a unique 
place in history, forming the climax of one age and the starting 
point and creative impulse of the next. For a century the practice 
of Arbitration had been developing at an accelerating pace, as 
shown by the increasing number of instances of its adoption. 
An attempt has been made in the direction of obligatory Arbitration 
by the introduction of Arbitral provisions into ordinary treaties. 
But it was not until the First Hague Conference, in 1899, that 
the movement for its development assumed a strictly international 
and organised form. In the first five years after that Conference 
63 international disputes were referred to arbitral settlement. 
Previous to the Second Hague Conference 33 separate treaties of 
" obligatory " arbitration were registered in the Bureau at The 
Hague. Two of these Conventions stipulated obligatory for all 
differences, without exceptions ; and later, as already reported to 
you, the number was increased to eight. Since the Second Hague 
• Conference, the number has greatly increased; and at the end 
of the year 1909, it had grown to 298. This is the number 
adduced by Dr. Jayne Hill, but though the number has been 
continually growing, the total given in the Report on the 27th May, 
1914, was 113 with 23 renewals. 

The Second Hague Conference discussed at length the project 
of a general Convention ; but while the Conference was 
"unanimous in recognising the principle of obligatory arbitration," 
and the delegates of 32 countries were in favour of it in certain 
cases, unanimity was found to be impossible. 

But in Dr. Hill's opinion, and his words are exceedingly 
suggestive and convincing, the real significance of recent progress 
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in reference to international justice is not to be found in either 
the general or special obligations thus far officially assumed by 
Modern States. It is to be found rather in the uncontested 
juristic character of international rights and duties. It is easy 
to understand the hesitation and reluctance of Governments to 
bind themselves to prescribed courses of action not at the time 
rendered strictly necessary by pressing circumstances. The utility 
of international Conferences is not, therefore, to be measured 
solely by their immediate agreements, but largely by the uncon- 
tested principles which issue from their discussions ; for these 
indicate the path along which future action is to be expected. 
The progress of civilisation is most promoted by accomplished 
facts, but sometimes almost equally by the irresistible current of 
public opinion. It is a great victory for any cause to be able to 
affirm that the fundamental principles upon which it rests are no 
longer openly contested. 

Conclusion. 

To the lay mind, which recognises that law is not the final 
word in human life and action, it is interesting to note that, 
blended with the deeper juridical consciousness of the Second 
Conference, there was not lacking that touch of idealism and high 
aspiration without which jurisprudence is inadequate. Professor 
de Maartens, for instance, to quote one example, concluded an 
oration by saying : — 

' ' Allow me a few words from the bottom of my heart. There 
have always been in history, epochs, when grand ideals have 
dominated and enthralled the souls of men ; sometimes it was 
religion, sometimes a system of philosophy, sometimes a political 
theory — the most shining example of this was the Crusades. 
From all countries arose the cry, ' To Jerusalem ! God wills it ! ' 
To-day the great ideal which dominates our time is that of arbitra- 
tion whenever a dispute arises between the nations, even though 
it be not amenable to arbitration, we hear the unanimous cry 
ever since the year 1899, ' To The Hague ! To The Hague ! ' 
If we are all agreed that this ideal shall take body and soul, 
we may leave The Hague with uplifted head and peaceful con- 
sciences ; and history will Inscribe within her annals : ' The 
members of the Second Peace Conference have deserved well of 
humanity.' " 

" Sentiment ! " it will be said : but the world in all its spheres 
is governed by sentiment : the militaristic regime is all sentiment. 
And concerning the place of public sentiment in International 
Law, I will venture, in closing, to quote the words of a 
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disting-uished member of our Association, Dr. A. Pearce Higgins, 
who says, in reference to these Hague Conventions : — 

" The laws of war set forth . . . are binding on the parties 
to the Conventions : they were made to be observed, and good 
faith is predicated of all International Agreements." 

This is corroborated by the striking witness to the power of law 
borne by the practice of States in recent wars. " International 
Law works," he adds, " notwithstanding the absence of the 
Austinian sanction. The rule of right operates apart from the 
terrors of punishment, and the more highly civilised States "become, 
the more complete their acceptance of ' the perfect law of liberty,' 
the more they will act the law they live by without fear. The 
moral force of the solemn promise of a nation should be enough 
to secure the observation of its International obligations, but 
besides this, there is another factor no State can afford to neglect 
which has become of increasing importance during- the past half 
century, namely, the public opinion of the world. International 
Law is based on the practice of civilised States in their dealings 
with each other, and such practice is the embodiment in action 
of the moral consciousness of communities. Public opinion is 
one of the great formulative influences of the law of nations, and 
an educated public opinion in each State is at the same time one 
of the safeguards for the due observance of International Law 
and the best guarantee for an equitable solution of the difficulties 
which International Conventions have failed to solve. Inter- 
national law-breakers are in the long run arraigned at the bar 
of humanity, and history records their sentences." 
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INTERNATIONAL COMMISSIONS OF ENQUIRY. 

BY 

JHR. B. DE JONG VAN BEEK EN DONK, 

oj the Ministry of Justice, The Hague. 



I. — Introduction. 

Since last year's summer the Institute of the International 
Commissions of Enquiry has demanded the special attention of 
students of international law and of those who otherw-se strive 
after a settlement of disputes between Governments of States in 
another way than that of violence. 

First the propositions of Minister Biyan, made in the name 
of the American Government to all other Governments, to agree 
bv treaty that they shall submit all future disputes to inter- 
national Commissions of Enquiry for investigation and report, and 
that during such investigation they shall not declare war against 
each other ; — then the provisional agreement with this idea 
of the great majority of Governments : and finally the suc- 
cessive conclusion of 15 such treaties between the United States 
of America on the one side and various States of Europe, Central 
and South America on the other, — have raised the hope that along 
this line more might be attained in the interest of World-peace 
than has so far been accomplished by way of arbitration. 

Although the threatened war between the U.S.A. and Mexico 
may have caused some delay in this respect, after the " A. B.C. " 
mediation being so successfully appl-ed in this conflict, Mr. Bryan 
is sure to take up his idea once more with renewed force, in so 
doing probably referring to the solution of the Mexican affair. For, 
though on the one hand the application of the ordinary institution • 
of mediators may have shown that this legal remedy also can 
render its good services, on the other hand, through this it has 
appeared all the more clearly how extremely useful it is where 
international disputes are concerned to gain time for reflecting upon 
things before unchaining war. And although the success of the 
,\.B.C. mediators gives no reason as yet to hope that in other 
cases, especially in Europe, mediation by Governments will be 
offered and accepted as quickly as was the case here, there is 
every ground for vigorously working on at the further development 
of the — for many more attractive — institution of the International 
Ci inmission of Enquiry. 



One may therefore hope that thus in the nearest future at 
every moment fresh tidhigs will come of newly concluded " Bryan 
Peace Treaties." If, in the beginning- the U.S.A. are sure to be 
one of the parties to each treaty, one may assume that within a 
short time the European Governments which expressed their 
approval of the Bryan Peace plans and of which several have 
already concluded such a treaty with the U.S.A., will not omit to 
enter into mutual treaties for that purpose. Limitation of their 
inclinations to the concluding of such treaties with America only, 
would be very illogical indeed. 

Looking to this influx of new Bryan treaties that may be 
expected, it seems desirable to give a short critical and comparative 
review of the different contents of those already concluded, and 
to deduce from this a model form of treaty which may be followed 
as generally as possible, so that in eventual further Bryan Peace 
Treaties obvious mistakes occurring in some of those in existence, 
may be avoided, as well as the legal insecurity, which might be the 
consequence of indefinite expressions and of different terms 
employed for obviously the same purpose. 

II. — Task of the International Commission.s. 

In all treaties the task of the Commission is unanimously 
defined by the words "investigations and report." 

Already this expression gives rise to doubt. Will the task 
of the Commission only consist in " elucidating the facts " and 
giving a strictly objective report, as it is the duty of the Com- 
missions Internationales d'Enquete of the Hague Conferences? 
(Art. 9 of the Convention of October i8th, 1907.) The American 
lawyer, Denis Myers ("The Commission of Inquiry," World- 
Peace Foundations, 1913), and the French lawyer, Jacques Dumas 
(" La Paix par le Droit," 1914, pp. 167 and 170) are of this 
opinion. 

I personally, founding my opinion on the contents of the 
treaties that all international disputes must be submitted to the 
Commission, consequently including those where any elucidation of 
the facts is out of the question, I should incline towards a broader 
task for the Commission, a task which bears more the character of 
mediation (cf. my article " Der Bryansche Friedensplan " in 
" Zeitschrift fiir Volkerrecht, " 1913, p. 537). Also in the 
unratified general arbitration treaties of 191 1 (Taft treaties) the 
" Commission of Inquiry " mentioned in these, had been charged 
not only with elucidating tihe facts, but " also with including in 
its report such recommendations and conclusions as may be 
appropriate." 



Since in many cases a simple elucidation of the dispute is 
unnecessary, as being already clear to parties, so that a plain 
objective " report " would then be of little use and a good " recom- 
mendation " of impartial people about the settlement will on the 
other hand be of all the greater advantage, I should like to 
advocate the broad conception in future. 

III. — When are Disputes to be Referred to the International 

Commission ? 

In the first Treaty, concluded between the U.S.A. and Salvador 
(August 7th, 191 3), it was said in a wholly unlimited sense : "All 
disputes, of every nature whatsoever, which diplomacy shall fail 
to adjust, shall be submitted for investigation and report to an 
International Commission." The treaties with Guatemala (Sep- 
tember 20th, 1913), Panama (September 20th, 1913), Honduras 
(November 3rd, 191 3), Nicaragua (December 17th, 1913) are 
entirely conformable with this. 

In these treaties the fundamental error has been committed 
that the other institution of the highest importance for the settlement 
of international disputes in a peaceful way, arbitration is entirely 
eliminated. In case the usual diplomatic methods appear impos- 
sible, an appeal to the International Commission is obl'gatory. To 
the Dutch Government the honour is due of having concluded 
the first treaty in which this error was avoided : the treaty of 
December i8th, 191 3, stipulates that " all disputes between them, 
of every nature whatever, to the settlement of which previous 
arbitration treaties or agreements do not apply in their terms, or 
are not applied in fact, shall, when diplomatic methods of adjust- 
ment have failed, be referred for investigation and report to a 
permanent International Commission." This text has been 
imitated in the treaties with Bolivia (January 22th, 1914), Portugal 
(February 4th, 1914), Costa Rica (February 13th, 1914). 

However much it may have been improved by this rectification, 
neither was this text without defects, though they be of lesser 
importance. It may very well be possible, indeed, that parties 
should wish to submit a certain dispute, not falling within the 
scope of a previous arbitration treaty or agreement, to arbitration 
for all that, without previous investigation by an International 
Commission such as is meant here. Such submitting of the 
dispute to arbitration instead of to investigation and report would 
be excluded by this wording. On the other hand, the rule that 
with disputes falling within the scope of the arbitration treaty, 
arbitration must always have precedence, and the difference cannot 
be referred to the International Commission for investigation and 
report, is not very much in harmony with the principle that 
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diplomatic methods for the adjustment of a dispute must first 
have been tried before having recourse to a court of arbitration 
• with a decision binding the parties. 

Since the work of the International Commission of Inquiry 
will frequently go together with a simpler procedure than is usual 
with courts of arbitration, and the report of the Commission, instead 
of being binding will, on the contrary, once more re-open the way 
to diplomatic negotiations which will then most often lead to a 
voluntary settlement of the dispute, therefore it seems logical and 
useful to make it a rule that not only the usual diplornatic negotia- 
tions, but also this investigation shall precede the eventual 
arbitration. 

Later treaties again have already attempted to make an 
improvement upon these two points which are not perfectly satis- 
factorily settled in the Dutch-American treaty. 

The United States of America-Switzerland treaty, which takes 
the same point of view as the Dutch-American treaty, namely, that 
arbitration precedes investigation, is more consistent in this respect, 
and does not restrict this precedence of arbitration to that arbitra- 
tion which is to take place upon the strength of previous arbitration 
treaties or agreements. The treaty refers to the International 
Commission : " All disputes between them, of every nature what- 
soever, which cannot be adjusted through diplomatic methods or 
are not submitted to arbitration." Also the treaty with the 
Dominican Republic (February 17th, 1914), which treaty more- 
over has this peculiarity, that it is at the same time an arbitration 
treaty, indicating what diflferences will be submitted to obligatory 
arbitration, traces out the task of the International Commission in 
a similar way ; this Commission is to receive for investigation and 
report " all disputes, of every nature whatsoever, which diplomacy 
shall have failed to settle or refer to the Permanent Court at The 
Hague." And the treaty with Italy is almost uniform with this. 

At any rate this wording seems more correct to me than that 
of the treaty with the Netherlands. 

However, according to my view, the original Denmark- 
United States treaty (February sth, 1914) was better in principle. 
This treaty promises an unlimited agreement to submit to 
the Commission -of Inquiry: "All disputes of every nature 
whatsoever, which diplomacy shall fail to adjust " — just as 
in the Model Treaty between the United States and Salvador. 
But whereas the latter treaty entirely passed over in silence 
the possibility of arbitration, the treaty with Denmark contains 
the stipulation that they shall " proceed to submit the dispute to 
the Permanent Court of Arbitration established at the Hague " 
when an adjustment upon the basis of the Commission's findings 
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appears impossible. This stipulation proves that the Danish 
Government had not failed to notice the connection between 
arbitration and investigation, but that this Government takes in 
principle the point of view that arbitration should not be appealed 
to, until not only diplomatic methods, but also investigation and 
report have been resorted to, and after those diplomatic methods 
have again failed. 

This treaty was based upon the point of view that both 
Governments were disposed to unconditional obligatory arbitration. 
However, it is clear that for two States which are only ready to 
accept obligatory arbitration for those disputes for instance which 
do not affect vital interests or honour, a stipulation of the 
same kind as Art. IV., with the necessary restrictions, is very 
well possible. 

At the end there will then only have to be added a restriction 
to those disputes which fall within the scope of a previous arbitra- 
tion treaty, or, if this Bryan Treaty at the same time regulates 
the obligations to arbitration, to those disputes which the parties 
are ready to submit to obligatory aibitration. 

If I therefore come to the conclusion that the regulation in the 
treaty between Denmark and the United States, of February 5th, 
1914, is the one most suitable to recommend, here also a small 
modification seems desirable, that, in those cases where investiga- 
tion and report would be useless, since the facts are established, and 
parties desire no recommendations, but only a judicial decision by 
the application of the principles of law or equity, the procedure of 
investigation and report may be eliminated, and the Hague Court 
may be immediately appealed to. 

IV. How SHALL THE INTERNATIONAL Co.M.MlSSlON COMMENCE 

ITS Task ? 

Must the International Commission wait until both parties 
call in its aid ? Or shall the International Commission be allowed 
to make a dispute the subject of its good offices upon its own 
initiative ? 

Here, too, there is a difference in wording, a difference which 
probably aims at implying a fundamental difference of meaning. 

The United States-Salvador treaty (and also the tieaties 
between the United States and Guatemala, Honduras, Denmark, 
Nicaragua, Dominican Republic, Panama) declares that the Inter- 
national Commission " may act upon its own initiative." On the 
other hand, the treaties with the Netherlands, Costa Rica, Bolivia, 
Portugal and Switzerland declare that the International Com- 
mission " may spontaneously offer its services," a wording which 
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seems to show that both Governments, or even only one of the 
Governments, are entitled to refuse this offer. 

Noteworthy, however, in this connection is the fact that in 
. spite of this apparently fundamental difference between " act upon 
its own initiative " and " offer its services," the same expression 
is used a little later in all treaties of the one as well as of the 
other kind : the Commission shall in such case " request " the 
co-operation of the Governments in the Investigation," whereas 
the Governments " agree to furnish the Permanent International 
Commission with all the means and facilities required for its 
investigation and report." So one might also assume that the 
consequence of the simple " offer its services " must necessarily 
be, that the Commission sets to work and that the Governments 
must assist it. 

Somewhat different is the Swiss Treaty, where no mention 
is made of the obligations " to furnish the Commission with all 
the means and facilities," but the Government only "agree to 
support the efforts of the Commission in every direction," an 
expression \\hich seems to show that the Governments will have 
to support the efforts of the Commission to obtain an order for 
investigation and report. It seems necessary that also in this 
respect the exact meaning of the Treaty be ascertained. In my 
opinion a happy solution of this sub-section occurs in the treaty 
between the United States and Italy, in which is said that the 
Commission shall accept its task either at the request of both 
parties conjointly or at the request of one of the two. Where 
according to this treaty one of the two parties is authorized to 
commence the investigations, the phrase "offer its services," or 
an " act upon its own initiative " is less necessary, though it must 
be owned that perhaps obstinacy or a false sense of shame may 
prevent both parties from calling in the aid of the International 
Commission. 

Opposed to this possible drawback there is the advantage that 
through the stipulations that at least one of the parties must request 
it, in order to allow the International Committee tO' intervene in 
the dispute, they avoid the danger of too many Commissions of 
mediators, which — a human quality — set out to find work and 
proceed to intervene with futile differences, thus making them more 
important than they are in reality. " Quand il y a tant de 
conciliateurs, a force de vouloir tout le monde d'accord, ils finissent 
par provoquer de nouvelles causes de conflits," is a not baseless 
remark of Jacques Dumas (" La Paix par le Droit," 1914, p- 170), 
where he is thinking of the 43 x 42 = 1806 International Com- 
missions, which will arise when all Governments two and two 
conclude a Bryan Treaty. 



On the other hand, the Itahan-American stipulation that at the 
request of one of the Governments the International Commission 
of Inquiry shall also have to commence its task, is only fair. 
For after all the States bind themselves to entrust that Commission 
with all disputes whatsoever. To make the action of that Com- ' 
mission even then dependent on mutual consent, were inconsistent 
with the general character of the obligatory investigations. If 
one should be afraid of foreigners interfering too thoughtlessly 
with a dispute existing between two Governments before the usual 
diplomatic negotiations have been carried on between them, the 
following restrictions might be added to the Italian-American 
stipulations, that when one of the two Governments wishes to 
call in the mediators of the International Commission that Govern- 
ment must notify this to the other Government, and that the 
International Commission shall not commence its task before one 
month (or some other fixed time) after the date of this notification. 
During that time the other Government may still attempt a settle- 
ment of the dispute by diplomatic methods. 

V. — Composition of the Commission. 

At first it seemed that as regards the composition of the Com- 
mission, the treaties would keep to one general rule : the stipulation 
of the United States-Salvador Treaty, running as follows : " The 
International Commission shall be composed of five members, to 
be appointed as follows : One member shall be chosen from each 
country by the Government thereof ; one member shall be chosen 
by each Government from some third country ; the fifth member 
shall be chosen by common agreement between the two Govern- 
ments," was taken up in the treaties with Guatemala, Panama, 
Honduras, Nicaragua and the Netherlands. Though in this last 
treaty a small modification already occurred in the wording, 
through the addition with regard to the fifth member : "it being- 
understood that he shall not be a citizen of either country." This 
was no real difference, as indeed, no one would suppose the two 
States to choose a citizen of one of those States as the fifth 
member. A fundamental deviation, however, appears in the next 
treaty with Bolivia, which contains this addition : " Each of the 
High Contracting Parties shall have the right to remove at any 
time before investigation begins any Commissioner selected by it 
and to name his successor, and under the same conditions shall 
also have the right to withdraw its approval of the fifth Com- 
missioner selected jointly, in which case a new Commissioner shall 
be selected jointly as in the original selection." 

Whereas the treaties with Portugal and Denmark still 
followed the example of Salvador with the Dutch modification in 
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the wording-, the treaties with Costa Rica, Switzerland, and the 
Dominican Repubhc have all followed that of Bolivia, a modifica- 
tion which does not seem to be an improvement, since the mere 
authorization at any time to remove a Commissioner involves the 
loss of the g-reat advantage of these Permanent International Com- 
missions, that in times of dispute the peaceful settlement may not be 
handicapped because of the Governments not being able to agree 
on the choice of persons to whom they will submit the dispute. 

If it may be defended that each Government replaces the Com- 
missioner appointed by itself, provided that the removal of the one 
" immediately " involves the appointment of the other — the 
insertion of this stipulation is a rectification found in the treaty 
with the Dominican Republic — the removal by one Government 
separately of the Commissioner appointed jointly seems particularly 
dangerous to the useful action of this institution. 

The Italian Government has apparently realised this. Also 
in this respect the Italian Treaty contains the happy innovation, 
which may be generally followed, that the members are appointed 
for the time of four years only, and further that only the Com- 
missioner appointed by one Government separately may be replaced 
by another before the investigation. 

VI. — Consequences oi' the Investigations and Report. 

The consequences of the beginning of the investigation are 
generally the same : The Governments agree not to declare war or 
begin hostilities during such investigations and before the report 
is submitted. 

This stipulation implies the approval of Mr. Bryan's idea that 
gaining time in international disputes is gaining- e\erything. 

Regarding the consequences after the Report has been sub- 
mitted there exists the same unanimity : The High Contracting 
Parties reserve the right to act independently on the subject matter 
of the dispute, after the Report of the Commission shall have been 
submitted. 

Here a modification will be desirable if we assume that 
as a rule investigation must precede arbitration. The 
stipulation will then have to be thus worded : That if the dispute 
belongs to that class, concerning which obligatory arbitration 
exists, arbitration will have to follow after the Report, unless the 
parties can still adjust the dispute on the basis of the 
Report by diplomatic methods. The wording of the Danish Treaty 
may here serve as an example. 

In the other cases Parties will have to reserve liberty of action. 
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Finally, one more disputed point : Will the institution of art 
investigation have to involve consequences with regard to arma- 
ments? The first treaty, with -Salvador, stipulated that during 
the investigation as to cases of emergency, they should not increase 
their military or naval programmes. From different quarters 
people protested against this stipulation (by instance. Prof. R. 
Eickhoff in the session of the Interparliamentary Conference, The 
Hague, 1913; Official Report), and it seems that the time for this 
has not yet come. The Dutch Government has perceived that if 
the Bryan I^eace Treaties are to be in any \\ay generally followed 
by others this demand must not be persisted in. In order not to 
lose what is of lesser importance but at present is attainable by 
pursuing what is most important, but at present unattainable, 
this stipulation has been left out in the Dutch-American Treaty : 
and the following treaties with Bolivia, Portugal, Costa Rica, 
Switzerland, Dominican Republic, and Denmark have also given 
proof of this sensible moderation. 

VII. — Conclusion. 

Upon the basis of this paper I venture to set forth a draft, 
hoping that the International Law Association, its Executive 
Council, or a Special Committee will take it under consideration 
and amend it where necessary : — 

Article I. — The High Contracting Parties agree that all 
disputes between them, of every nature whatsoever, which 
diplomacy shall fail to adjust, shall be referred for investigation 
and report to a Permanent International Commission, to be con- 
stituted in the manner prescribed in the next succeeding article; 
and they agree not to declare war or begin hostilities during such 
investigation and report. 

Article II. — The International Commission shall be composed 
of five members, to be appointed as follows : One member shall 
be chosen from each country, by the Government thereof ; one 
member shall be chosen by each Government from some third 
country ; the fifth member shall be chosen by common agreement 
between the two Governments. It is understood that the fifth 
member of the Commission shall not be a citizen of either country. 

Each Commissioner is appointed only for the term of four 
years. After this period he may be appointed again for another 
term. 

Within this period each of the High Contracting Parties shall 
have the right to remove, at any time before investigation begins, 
any Commissioner selected by it and in that case shall immediately 
name his successor. 
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Vacancies in the Commission shall be iilled according to the 
manner of the original appointment. 

The expenses of the Commission shall be paid by the two 
Governments in equal proportion. 

Article III. — In case the High Contracting Parties shall 
have failed to adjust a dispute by diplomatic methods, the dispute 
shall, upon the request of both Governments, or either party, be 
referred to the Permanent International Commission for investiga- 
tion and report. In the last case the requesting Party shall notify 
the other Government, which may ask for a limited time in order 
to attempt a settlement of the dispute by diplomatic methods. In 
case within this time diplomatic adjustment is not effected, the 
International Commission shall begin its investigation. 

The High Contracting Parties agree to furnish the Permanent 
International Commission with all the means and facilities required 
for its investigation and report. 

The report of the International Commission shall be completed 
within one year after the date on which it shall declare its investi- 
gation to have begun, unless the High Contracting Parties shall 
limit or extend the time by mutual agreement. The report shall 
be prepared in triplicate in the language of either of the two High 
Contracting Parties that the Commission may select ; one copy 
shall be presented to each Government, and the third retained by 
the Commission on its files. 

The Permanent International Commission is authorised to 
examine into and report upon the particular questions or matters 
referred to it, for the purpose of facilitating the solution of disputes 
by elucidating the facts, and to define the Issues presented by such 
questions, and also to include in its report such recommendations 
and conclusions as may be appropriate. 

Article IV. — The High Contracting Parties agree that, upon 
the receipt of the report of the International Commission, they 
will immediately endeavour to adjust the dispute directly between 
them upon the basis of the Commission's findings and recom- 
mendations. 

If the Parties shall fail to reach a direct adjustment, they 
will proceed to submit the dispute to the Permanent Court of 
Arbitration established at The Hague, unless the dispute is not one 
falling within the scope of a previous arbitration treaty or agree- 
ment, in which case the High Contracting Parties reserve the 
right to act independently on the subject matter of the dispute 
after the report of the Commission shall have been submitted, and 
a direct adjustment shall have failed. 
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Article V.— In case the High Contracting Parties agree that 
it is useful to refer a dispute, which cannot be adjusted by diplo- 
matic methods, to the Permanent Qourt of Arbitration established at 
The Hague, instead of referring it to the Permanent International 
Commission of Inquiry, they will sign a special agreement for 
this purpose, setting forth that Article I. of this treaty is not 
irrelevant to the dispute under consideration. 

Article VI. — The present treaty shall be ratified by 

and by 

The ratifications shall be exchanged at 

as soon as possible. It shall take effect immediately after the 
exchange of ratifications, and shall continue for a period of five 
years ; and it shall thereafter remain in force until twelve months 
after one of the High Contracting Parties shall have given notice 
to the other of an intention to terminate it. 

The Permanent International Commission shall be appointed 
for the first time within four months after the exchange of the 
ratifications of the treaty. 



RESUME FRANCAIS. 
LES COMMISSIONS INTERNATIONALES D'ENQUETE. 



Le nombre augmentant des traites de Bryan, qui sont conclus 
entre les Etats Unis de I'Amerique et d'autres Etats, et I'espoir 
que les Etats europeens concluront mutuellement de tels traites, 
rend utile d'examiner et de critiquer les divergences entre les 
traites deja conclus, afin de faciliter ainsi une plus grande unite et 
exactitude dans le texte de ces traites. 

Dans un apergu comparatif entre les traites conclus par les 
Etats Unis avec le Salvador, le Guatemala, le Panama, le 
Honduras, le Nicaragua, les Pays Bas la Bolivie, le Portugal, 
la Costa Rica, la Suisse, la Republique Dominicaine, le Danemark 
et r Italic — ^je n'ai pas pu me procurer le texte des traites avec la 
Venezuela et la Perse — les questions suivantes attirent I'attention. 

I. — La Tache de la Commission Internationale d'Enquete. 

Que signifie " investigation and report " ? Est-ce que la 
Commission enquete pent faire aussi une proposition de mediation ? 
II est desirable qu'on formule cela clairement dans le traite dans 
un sens affirmatif. 
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ii. quand est-ce qu'un differend doit etre soumis a la 

Commission Internationale? 

Qu'ici on tienne compte des rapports qui existent entre 
arbitrage et enquete. 

II est k desirer qu'on stipule en general que I'examen 
aura lieu avant que les parties fassent appel a I'arbitage, I'examen 
etant le moyen le plus simple qui a le plus de rassemblance 
avec la voie diplomatique ; d'autre part il faut qu'on ait la ressource 
de faire avoir lieu immediatement I'arbitrage si on le veut, 
quand un examen prealable semble inutile. 

III. — Comment la Comission Commencera-t-elle-sa tache ? 

II est desirable qu'une des deux parties possede le droit de 
mettre la Commission en mouvement. A I'autre partie on donne 
la faculte de regler I'affaire par la voie diplomatique avant un terme 
fine (p.e. un mois) aprfes que la premifere partie desirait I'enquete. 

IV. — Composition de la Commission. 

Les deux Etats nomment chacun deux personnes, un com- 
patriote et un etranger. Le cinquifeme membre soil nomme de 
commun accord. On fixe un terme de quatre ans pour la duree de 
la nomination, tandis que lei Etats soient capables de retirer aussi 
avant de terme la nomination de la personne indiquee unilaterale- 
ment par i'un des Etats, et de la remplacer par une autre. 

V. — Suites de l'Enqu^te. 

Attendant I'enquete pas d'hostilites. 

Aprfes I'enquete les parlies restent libres a moins qu'il y existe 
I'arbitrage obligatoire quant au differend, dans lequel cas on doit 
recourir a la decision de la Cour d'arbitrage, si avant un terme fixe 
le differend n'a pas etc resolu par la voie diplomatique. 

Le temps ne sont pas encore murs pour formuler des 
stipulations concernant la defense de changer le armements, 
I'enquete pendante. 
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INTERNATIONAL ARBITRATION COMMITTEE. 
SUGGESTIONS AND QUESTIONNAIRE. 

(Preparation for the III. Hague Peace Congress.) 



Members of Committee on International Arbitration. 
(Appointed 19th June, 1912.) 

Sir T. Barclay, Chairman. 

Hon. S. E. Baldwin, Governor of Connecticut, 

America (U.S. 
Mr. J. H. Ralston, America {U.S.). 
Dr. Trueblood, America (U.S.). 
Dr. A. Fried, Austria. 
M. E. Arnaud, France. 
Dr. J. Dumas, France. 
Baron E. de Neuville, Germany. 
Professor Riesser-, Germany. 
Dr. Evans Darby, Great Britain. 
Dr. Pearce Higgins, Great Britain. 
.Sir J. Macdonell, K.C.B., Great Britain. 
Marquis Corsi, Italy. 
Baron van Heeckeren, Netherlands. 
Prof. Suijling, Netherlands. 
Dr. T. Baty, Joint Hon. Gen. Sec. 

[Hon. Sec. of the Committee.) 



The Chairman (Sir Thos. Barclay) has laid before the Institute 
of International Law a Draft General Treaty of Obligatory Arbitra- 
tion. We append a translation (with comments, calling attention 
to the principal points of novelty) of this draft, and invite the 
expression of their opinion on the same from all of our Members 
who are sufficiently interested. 

According to the Draft Treaty : — 

(i). The High Contracting Parties undertake to refer to the 
arbitration of the Hague Tribunal all disputes — 

(a) turning on the true construction of the articles of any 
treaty at the time being in force between them ; 
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(h) turning on the effect of the said treaties, whether in 
a case of alleged non-performance or alleged insufficient perform- 
ance of any article therein contained ; or 

(c) of a juridical nature; i.e., susceptible of settlement by 
the payment of damages. 

(2). The High Contracting Parties, in fulfilment of the termr. 
of the preceding Article, undertake to refer to the said Tribunal 
all disputes as to which diplomatic accord has been found imprac- 
ticable, regarding : — • 

A. Fishery rights. 

B. Submarine Cables. 

C. Sanitary regulations. 

D. Boundary incidents. 

E. Collisions between public vessels and foreign merchant- 

men. 

F. G, H. — Z. [Suggestions for additions are invited.] 

The High Contracting Parties may, by notifying the Inter- 
national Office established by Art. 22 of the Treaty of 29th July, 
1899, and without further formality, make separately or in con- 
junction with other States, such additions as they think advisable 
to the list laid down in this Article. 

(3). Every kind of matter in the above categories shall be 
referable to arbitration — 

(a) when Powers included among the High Contracting 
Parties are alone concerned ; 

(fe) when one of the Parties to the dispute is such a Power 
and the other is an individual (or individuals) belonging to 
[another] such Power (or Powers) — and the latter Power (or 
Powers) proposes to refer the dispute to arbitration. 

[Note. — Upon this proposal (3) it is to be observed that the 
interests of a State and those of its subjects are not necessarily 
idenfical (Cf. the Fabrique de la Gde. Charireuse Case). If an 
arbitration treaty is only to apply to cases where State interests 
are directly opposed to State interests, cases fit for arbitration will 
be reduced almost to a negligible number. There are many 
authorities which go to show that in cases where a private litigant 
is at a disadvantage (as he must always in fact be) vis-a-vis a 
government in the courts of the latter's country, arbitration before 
the Hague Tribunal is a proper course (Cf. Ann. de I'Instifut, 1912, 
p. 407). When the government, in such an affair, invokes its own 
administrative tribunals, the case is still stronger.] 



(4). When the dispute is of a nature which admits of being 
decided by courts of municipal jurisdiction, according- to the 
territorial law, the High Contracting Parties may decline to refer 
the dispute to arbitration until a final decision has been pronounced 
by those courts. 

Agreeably to this, the High Contracting Parties agree to 
refrain from raising in such cases the defence of res judicata. 

[Note. — To avoid all academic exception, it is desirable to 
deprive expressly the municipal decision of the force of res 
judicata when the matter comes to be referred to the Hague. This 
is the more necessary, as the abandonment of the idea that the 
litigation at the Hague is primarily and necessarily one between 
States, might make it possible to represent it as a private litigation, 
governed by the usual private-law principles. Cf. the Franco- 
Danish Treaty quoted in Ann. de I'Institut, 1912, p. 484: and 
Art. 6 of the Italo-Dutch Treaty of 30th November, 1909.] 

When a dispute falls to be decided in this manner, the res- 
pondent state shall not raise the defence of limitation or prescription 
as long as the case is under diplomatic discussion, and the currency 
of the period of limitation or prescription shall be suspended up 
to the day on which the private litigant shall have received written 
notice that the government which is acting on his behalf has 
abandoned its efforts. Provided that the mere fact of the presen- 
tation through the usual diplomatic channels of such a claim shall 
of itself constitute such a suspension as aforesaid. 

[Note. — It is believed that one government has actually relied 
on the lapse of time as extinguishing a private claim whilst it has 
been engaged in negotiations for its settlement. It is also believed 
that a government has declined to recognize a claim as a proper 
subject for arbitration, when, though forwarded to it on behalf of 
a private person by another government, it was not supported by 
any argument on the part of the latter. ] 

(s). The engagements undertaken in the present treaty are 
without prejudice to the power of the parties to refer to other 
arbitrators than the Hague Tribunal all disputes of a territorial 
nature, which can best be settled in the locality in question. A 
full transcript of the proceedings and decisions of every arbitration 
held elsewhere than before the Hague Tribunal shall, however, be 
placed among the records of that Tribunal. 

(6). The selection of the arbitrator or arbitrators and the 
settlement of all processual details shall be made in accordance 
with Arts. 45 and 52 of the Treaty of i8th October, 1907, for th? 
pacific settlement of international disputes, 
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(7). In the case of every dispute which a Signatory Power 
shall judge insusceptible of reference to arbitration, the Signatory 
Powers undertake, as far as possible, to give effect to Art. 8 of 
the Treaty of i8th October, 1907, by each disputant nominating 
a mediator. 

This article is as follows : — 

[Article 8. — The contracting Powers are agreed in recom- 
mending the application, when circumstances allow, of special 
mediation in the following form : — In case of a serious difference 
endangering peace, the States at variance choose respectively a 
Power, to which they intrust the mission of entering into direct 
communication with the Power chosen on the other side, with 
the object of preventing the rupture of pacific relations. For 
the period of this mandate, the term of which, unless otherwise 
stipulated, can not exceed thirty days, ihe States in dispute cease 
from all direct communication on the subject of the dispute, which 
is regarded as referred exclusively to the mediating Powers, which 
must use their best efforts to settle it. In case of a definite 
rupture of pacific relations, these Powers are charged with the 
joint task of taking advantage of any opportunity to restore 
peace. ] 

(8). Any Signatory Power may withdraw from the present 
Treaty by giving one year's notice to the said International Office 
at the Hague of its intention in that behalf. 

(9). The said International Office at the Hague shall transmit 
forthwith to the Signatory Powers every communication which 
shall be addressed to it on the subject of the present Convention. 



Observations on the part of our Members on the above Draft 
will be highly valued, and may be addressed to — 

T. Baty, 
Hon. Sec. of the Committee on International .Irbitration, 
International Law Association, 

39, Temple, London, E.C. 
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THE INTERNATIOXAL OPIUM CONVENTION. 

BY 

J. G. ALEXANDER, LL.B. (Lond.), 
Formerly Honorary General Secretary. 



" La defense des faibles est le premier devoir des juristes, 
la plus haute mission du droit." So wrote a distinguished jurist, 
Professor Cattier, of Brussels, in his " Droit et Administration de 
I'Etat Inddpendant du Congo," which, with equal courage and 
science, maintained the claims of humanity and of the Congo 
peoples. It was under the conviction of this truth that the writer 
ventured, more than thirty years ago, when slavery was still a 
legal status in some civilised States, to bring before the Milan 
Conference of our Association the need of international measures 
for its limitation and ultimate suppression. It is under the same 
conviction that he desires now to bring before the Association 
the salutary provisions contained in the International Opium Con- 
vention of 191 2, and to invite the help of his fellow.members in 
bringing them into force throughout the world. 

It is true that the victims of drug habits such as opium, its 
extract morphia, and .cocaine, are " weak " in a different sense 
from the slave. Their weakness is moral rather than physical, 
yet none the less injurious to the individual and to society. Sir 
William J. Collins, M.D., tells us that " no one who has had experi- 
ence at first hand of these ' addicts,' or who has read the accounts 
of them contained in standard works of experts, can have failed to 
be impressed with the fact that many of them are social pests of 
the most dangerous kind. Bankrupt of moral sense and will- 
power, they are lying and deceitful, prodigal of time, plausible to 
a degree, backbiting and contentious, prone to vice and apt for 
crime." It is thus in its own interest as well as in that of 
the individual that civilised society has devised legislation 
with the object of limiting the use of these drugs to that which 
medical science sanctions. 

Every Western nation has long had such legislation upon its 
statute book, in which opium is invariably included. In the Far 
East, however, the opium trade has until lately been treated quite 
otherwise. The wide-spread habit of opium smoking amongst the 
Chinese, both in their own country and in the Colonial possessions 
of other countries, had become the source of an extremely profitable 
trade. The chief source of supply was at first India ; Persia also 
shared in the trade. China herself had, during the past half- 
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century, developed an enormous home production of the drug, 
which, whilst diminishing the profits of the Indian trade, had for 
its main result, a huge increase in the total consumption. Japan, 
on the other hand, from the time of her first treaties with Western 
States, excluded opium for other than medicinal use, enforcing 
this exclusion by the severest penalties. When she annexed 
Formosa, she continued the sale of opium to its Chinese inhabitants 
as a Government monopoly, restricting it, however, to those 
registered as opium consumers. 

In Great Britain the conviction has long been widely enter- 
tained that the trade in opium carried on by the British Govern- 
ment of India was ' ' morally indefensible. ' ' A resolution to that 
effect was carried by a majority in the House of Commons in 1891. 
A Royal Commission appointed to enquire into the question in 
1893, after visiting India, presented a majority report justifying 
the trade, with only one dissentient from its main conclusions. But 
this Report did not succeed in satisfying the public conscience 
that it was right to export on a vast scale to China a drug which 
could only be sold as a poison In England. The testimony of the 
missionaries in China, of all nations and all churches, was un- 
animous as to the evil effects of the opium habit in that country. 
Finally, in May, 1906, a unanimous vote of the House of Commons 
reaflirmed the judgment of 1891, and requested His Majesty's 
Government to take such steps as might be necessary to bring 
the trade to a speedy close. The British Government accordingly 
informed the Chinese of Its readiness to enter into an agreement 
for stopping the export of Indian opium to China, pari passu with 
the enforcement in China of measures for the suppression of opium 
production there. Thereupon the Imperial Government of China 
issued its memorable edict of September, 1906, directing that the 
production and consumption of opium should be suppressed within 
a period of ten years. Subsequently an agreement was entered 
into between the British and Chinese Governments, taking effect 
from I St January, 1908, by which the former undertook to diminish 
the export of opium from India to China at the rate of one-tenth 
annually, provided that China should be found to have reduced 
her own production not less rapidly. As a matter of fact, she 
effected the reduction much more quickly. A subsequent Agree- 
ment, concluded in 191 1, provided that every province which had 
succeeded in suppressing poppy cultivation should be free also to 
exclude Indian opium. At the present time, fourteen out of the 
twenty-two provinces of China have been declared free from poppy 
growth, after careful investigation by British Consuls, and only 
three others are practically within reach of Indian opium, the 
rest being in the west of China. When these three provinces are 
found to be free, Chinese obligation to admit Indian opium under 
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the treaty tariff of 1858 will, as Sir Edward Grey has intimated, 
be finally abrogated. The export of Indian opium to China was 
broug-ht to an end at the close of 1912, when a huge accumulation 
of the drug had taken place at Hong Kong and Shanghai. These 
stocks are not yet exhausted, and are only slowly going into the 
provinces still open to the trade, or being sold in the British colony 
of Hong Kong and the international settlement of Shanghai. In 
these, as also in the Portuguese colony of Macao, no eagerness 
is manifested to emulate China's anti-opium crusade. The large 
profits obtained from pandering to Chinese vice appear to render 
the European administrators of these colonies and settlements 
insensible to the claims not only of morality but of justice. For 
it is surely unjust to the Chinese that concessions obtained from 
them for the purposes of honest commerce should be turned into 
devices for the sheltering of a traffic which they have rigorously 
excluded wherever their own authority extends. 

The internationalisation of the opium question, and its 
extension to a wider area than that of the Indo-Chinese trade, are 
due to the United States Government. On the annexation of the 
Philippine Islands, the American administration was faced with the 
opium problem. Amongst the Chinese population of about 70,000 
the opium vice was widely prevalent, and it had begun to spread 
amongst the Filipinos also. A Committee of three members was 
appointed to report on the best mode of dealing with the matter. 
This Committee, after visiting Japan, China, Formosa, and the 
French, Dutch, and British settlements in Malaya, as far as 
Burma, reported in favour of total prohibition except for medical 
use, to be brought into operation at the end of three years. The 
chief difficulty in enforcing this prohibition, however, was found 
to consist in the facility of smuggling from neighbouring British 
colonies. This led Bishop Brent, of the Episcopal Church in the 
Philippines, who had been a member of the Committee, to suggest 
to President Roosevelt the desirability of international action. 
The British Government's approval having been obtained, a 
Commission of Enquiry was first held at Shanghai in 1909, at 
which Bishop Brent was one of the United States delegates, and 
was appointed Chairman. 

Thirteen Powers took part in the Commission, viz. : Germany, 
Austria-Hungary, China, the United States, France, Great Britain, 
Italy, Japan, the Netherlands, Persia, Portugal, Russia, and Siam. 
The Commission adopted a series of resolutions, as a basis 
for future legislation on the subject. By these, after recognising 
" the unswerving sincerity of the Government of China in their 
efforts to eradicate the production and consumption of opium 
throughout the Empire," they recommended that each. of the 
Governments represented should " take measures for the gradual 
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suppression of the practice of opium smoking in its own territories 
and possessions, with due regard to the varying circumstances of 
each country concerned," and made various other recommenda- 
tions tending towards the progressive limitation of faciUties for 
tlie non-medical use of opium and its derivative, morphine. 

The first International Opium Conference met at The Hague 
on December ist, 191 1, when Bishop Brent was again appointed 
Chairman. Twelve Powers were represented, Austria-Hungary 
having dropped out, as not being sufficiently interested in the 
question. The Conference met continuously, with a short interval 
at Christmas, till 23rd January, 1912, when the International 
Opium Convention was signed. After reciting that the Powers 
are " determined to bring about the gradual suppression of the 
abuse of opium, morphine, and cocaine," and their derivatives 
which " might give rise to similar abuses," and are "convinced 
that in this humanitarian endeavour they will meet with the 
unanimous adherence of all the States concerned," the Convention 
deals with the subject in five chapters. The first three of these, 
each commencing with a careful definition, deal respectively with 
" Raw Opium " (the coagulated juice of papaver somniferum, only 
" submitted to the necessary manipulations for packing and 
transport "), " Prepared Opium " (the same transformed " into an 
extract suitable for consumption "), and " Medicinal Opium," 
together with Morphine, Cocaine, and Heroine ; the last three 
being defined by chemical formulae, the first as containing " not 
less than 10 per cent of morphine." 

As regards raw opium, the Powers bind themselves to enact 
effective laws or regulations to control its production and distribu- 
tion, " unless laws and regulations on the subject are already in 
existence " (k moins que des lois ou des rfeglements existants 
n'aient deja regie la matifere). This can hardly mean that the 
existence of any laws or regulations whatever on the subject of 
raw opium will exempt a Power from the obligations of the Treaty ; 
by such an interpretation British India, for example, would be 
unaffected, simply because it has an Opium Law to regulate its 
opium monopoly. I would suggest that in the French text, " la 
matlfere " must be taken to mean, not " raw opium," but rather 
" the effective control of its production and distribution." Even 
so, the qualifying clause, it must be acknowledged, deprives the 
section of any great value beyond that of a declaration of good 
intentions, which' a great Power could not, without manifest 
disloyalty, evade on the plea of some existing legislation having a 
quite different object. These remarks on the first operative section 
of the Convention apply equally to similar qualifying phrases all 
through its provisions. As Mr. van der Mandere, one of the 
Secretaries of the three Opium Conferences, has pointe4 out in 
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an article on the Convention in the Jahrbuch des Volkerrechts, 
opposing interests of every kind were represented at the Con- 
ference, which made its task of reform very difficult, especially 
as the Convention is, in many respects, entirely unprecedented 
in diplomacy. Article 2 provides that the Powers will limit the 
number of ports, &c., through which the export or import of raw- 
opium shall be permitted. By Article 3 they undertake to prevent 
its export to countries which have prohibited its entry, and to 
control the export to those which restrict its entry. Article 5 
provides that its export and import shall be restricted to duly 
authorised persons. 

As regards prepared opium (Chapter II.), by Article 6, the 
Powers bind themselves to " take measures for the gradual and 
effective suppression of " its manufacture, the internal trade in it, 
and its use. By Article 7 they agree to prohibit its import and 
export; "those Powers, however, which are not yet ready to 
prohibit immediately the export of prepared opium shall prohibit it 
as soon as possible." Article 8 provides that those Powers which 
are not yet ready to prohibit the export of prepared opium shall 
(a) restrict the number of ports, etc., through which it may be 
exported ; (b) prohibit its export to countries which forbid its entry ; 

(c) prohibit consignments to countries which desire to restrict the 
entry, except according to the importing country's regulations; 

(d) mark packages so as to indicate the nature of their contents ; 
and (e) restrict the export to specially authorised agents. 

As regards " morphine, cocaine, and their respective salts " 
(Chapter III.), the Powers undertake by Article g to " enact 
pharmacy laws or regulations to confine to medical and legitimate 
purposes " their " manufacture, sale, and use," and to co-operate 
with one another for this purpose. By Article 10 they luidertake 

to " use their best endeavours to coEitrol all persons 

manufacturing, importing, selling, distributing and exporting " 
these drugs, as well as the buildings in which the trade is carried 
on. With this object such premises are to be licensed, also the 
persons engaged in the manufacture and sale, and these are to 
enter in their books the quantities manufactured, imported, and 
exported. But this rule is not necessarily to apply to medical 
prescriptions and sales by chemists. Articles 11 to 13 provide 
that delivery of these drugs to unauthorised persons shall be 
prohibited, also their import, and that they shall not be exported 
except to duly licensed persons in the territories of the other 
Powers. Article 14 applies these restrictions to (a) medicinal 
opium, (b) and (c) preparations of cocaine and heroine containing 
more than a minute percentage of these drugs, (d) new derivatives 
of morphine, cocaine, &c., " shown by scientific research, generally 
recognised, to 'be liable to similar abuse." 
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This part of the Convention was based on proposals made by 
the British delegation, the British Government having urged the 
inclusion of morphine and cocaine in the programme of the Con- 
ference. The manufacture of cocaine is practically a German mono- 
poly, whilst that of morphia is shared by the Germans with two firms 
at Edinburgh and one in London ; expensive plant being required 
in each case. As cocaine is derived from a South American plant, 
the German representatives were naturally anxious to protect their 
trade against competition from that Continent, which was not 
represented at the Conference, Other difficulties raised by them 
were met by the British delegation, with the result that the Articles 
were finally accepted in the form above indicated. 

Chapter IV. contains a series of provisions affecting China, 
and the foreign concessions in that country. By Article 15 the 
" Treaty Powers " undertake to prevent the smuggling of raw 
and prepared opium, morphine, &c. , into China, whilst China 
undertakes similar obligations as regards the contracting Powers. 
By Article 16 the Chinese Government undertakes to promulgate 
pharmacy laws for their subjects regulating the sale of opium, 
&c., which are to be applied, when found acceptable, to the 
nationals of the Treaty Powers residing in China. By Article 17 
the Treaty Powers " undertake to adopt the necessary measures 
to restrict and control the habit of opium smoking in their leased 
territories, concessions and settlements in China," and to suppress 
opium dens. By Article 18 these Powers further engage to " take 
effective measures for the gradual reduction, pari passu with the 
effective measures which the Chinese Government shall take with 
the same object, of the number of shops in which raw and prepared 
opium is sold, which may still exist in their leased territories, 
settlements, and concessions in China." Article 19 provides 
that the " Powers having post offices in China shall adopt 
effective measures to prohibit the illegal import into China " 
through them of opium, &c. 

Chapter V. contains only two clauses. By Article 20 the 
Powers undertake to " examine the possibility " of making the 
illegal possession of opium, &c., a penal offence, and by Article 20 
to communicate to each other, through the Netherlands Foreign 
Office, the texts of laws and regulations, and statistical informa- 
tion, respecting the matters dealt with by the Convention. 

Chapter VI., " Final Provisions," contains a series of clauses 
of somewhat novel character, for the final drafting of which the 
Conference was much indebted to the late Dr. Asser, the eminent 
Dutch jurist. Article 22 provides that "Any Power not represented 
at the Conference shall be allowed to sign the present Convention," 
and with this object the Dutch Government undertook to invite 
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dU the Powers of Europe and America not represented at the 
Conference, 34 in number, to appoint delegates to sign the 
Convention at The Hague. When all the Powers should have 
signed the Convention, both for themselves and on behalf of their 
possessions, protectorates, &c., the Dutch Government was 
(Article 23) to invite all the Powers to ratify. But if these 
signature's had not all been obtauied by 31st JDecember, 1912, it 
was to invite the Powers who had signed " to appoint delegates 
to examine at The Hague the possibility of depositing their ratifica- 
tions notwithstanding." By Article 24 the Convention was to 
" come into force " (entrera en vigueur) three months after 
notification by the Dutch Government that all the Powers had 
ratified, a further six months being allowed within which the 
measures required by the Convention should be prepared or sub- 
mitted to the legislative bodies. Article 25 provides for denuncia- 
tion of the Convention, to take effect after a year's interval. 

The provisions of Articles 22 and 23 were framed to meet 
circumstances which, as Sir Edward Grey states in his instructions 
to the British delegates to the Second Opium Conference, were 

" unprecedented, since some of the matters dealt with 

were of world-wide interest, and could not be adequately carried 
out by the small number of Powers represented, especially in view 
of the fact that some of the non-represented Powers occupied a 
very important position in regard to the questions under discussion, 
as for instance, Turkey in regard to raw opium, and Peru and 
Bolivia in regard to cocaine. ' ' 

As a matter of fact, by the end of December, 1913, out of 
34 Powers invited to sign the protocol of adhesion to the Con- 
vention, only 17 had done so. Three signed soon after, and three 
more declared their intention of signing. The Dutch Government 
accordingly invited the signatory Powers to appoint delegates to 
a fresh Conference at The Hague in July, 1913, " to consider the 
possibility of proceeding to the ratification of the International 
Opium Convention." The delegates of 24 Powers attended, and 
most of these were prepared to ratify at once, but an important 
minority were not yet willing to do so. It was ultimately resolved 
to make further representations to the twelve non-signatory 
Powers, and if by the 31st December, 191 3, there were still some 
standing out, a third Conference was to be held, this time " to 
examine the possibility of putting the Convention into force." 

The efforts of the Netherlands Government in Europe, and of 
the United States Government in America, were successful in 
inducing most, but not all, of the Powers which had not already 
adhered to the Convention to do this by the end of 1913. A third 
Conference became necessary, which was held at The Hague in 
June, 1914. By that time all the Powers except four, Austria- 
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Hungary, Greece, Turkey, and Serbia, had come in. Of these, 
the first announced its intention to sign as soon as certain con- 
stitutional difficulties could be overcome, and the second withdrew, 
. while the Conference was sitting, a reserve it had made as regards 
its newly annexed territory. Only Turkey and Serbia, two Powers 
largely concerned in poppy cultivation, refused to sign, the former 
" for economic reasons," the latter on the ground that it had not 
been able sufficiently to study the question. The Conference 
decided: (i) "That it is possible to bring into force the 
International Opium Convention of January 23rd, 1913, notwith- 
standing the fact that some Po\\ers invited to sign under Article 
2 1, par. I ,have not yet signed the Convention"; (2) That it 
should come into force as between the signatory Powers when they 
should all have ratified it; (3) and (4) That if by 31st December, 
1914, all the Powers should not have ratified, it should be per- 
missible for the Powers which should then have ratified to bring 
the Convention into force; (5) That the Convention should still 
remain open for the adhesion of Powers who have not yet signed 
it. 

The British Government, which had not been willing to ratify 
in 1913, did so in 1914, on behalf of all the British possessions 
and protectorates, as well as the United Kingdom. France 
expressed readiness to ratify for herself and her colonial dominions, 
except Indo-China and the French possessions in India. Germany, 
however, declined to ratify, in view of the refusal of Turkey and 
Serbia to come into the Conference. 

So stood the matter when the outbreak of a European war 
led to the adjournment of all international questions of a humani- 
tarian character. It is to be hoped that, when the war is over, 
there may be no further delay in the acceptance and ratification of 
a Convention intended to protect the human race from one of its 
mosf dangerous and insidious scourges. 

December, 1914. 



POSTSCRIPT. 

Since the above paper was written, some further events have 
to be noted. 

1. Three of the States which have both signed and ratified 
the Convention have now agreed to put it into force as between 
themselves : the United States, China, and the Netherlands. 

2. The United States legislature has passed a very stringent 
Act, in pursuance of Art. 18 of the Convention, "to regulate the 
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practice of pharmacy and the sale of poison in the consular districts 
of the United States in China," which took effect on the ist 
January, 1915. 

3. The action of the " International Settlement " at Shanghai 
calls for special notice. As above mentioned. Article 18 of the 
Hague Opium Convention contains an undertaking by the Treaty 
Powers to " take effective measures for the gradual reduction, 
pari passu with the effective measures which the Chinese Govern- 
ment shall take with the same object, of the number of shops " for 
the sale of opium " in their leased territories, settlements, and 
concessions in China." The Convention not having yet come into 
force (except as between the three countries mentioned in par. i of 
this postscript), this Article is only morally binding on the British 
Government, which has, moreover, fully recognised the duty 
incumbent on it of complying with this moral obligation, so far as 
the British concessions in China are concerned. But this Shanghai 
settlement stands on a peculiar footing. The relevant facts with 
regard to it are as follow. (See J. B. Eames : The English in 
China, pp. 546, 7.) 

In 1843 an area was agreed upon between the Chinese authori- 
ties and the British Consul for a British settlement at Shanghai. 
Subsequently similar settlements were arranged by the French and 
American Consuls. In 1854 these three settlements were placed 
under a common code of land regulations. The French subse- 
quently withdrew, and since 1868 the French concession has been 
independently governed. The Anglo-American concession is sub- 
let to European and American land-renters. These meet annually 
to elect a municipal Council, of whom the great majority are 
always British, but there have usually been one American and one 
German member. The German element has now been eliminated. 

One of the municipality's sources of revenue is the yield of 
Opium Licenses. Some years ago, under pressure from the 
British Government, the ratepayers agreed to follow China's 
example by closing the opium dens, in which opium was smoked on 
the premises at the rate of one-fourth every half-year, so that the 
closing became total in two years. But the licensing of opium 
shops, where the drug is sold for consumption off the premises, 
continued. The number of these licenses rapidly increased, from 
87 in October, 1907, to 663 in April, 1914. Whilst in the former 
month the revenue derived from opium shops and dens together 
was 5,450 taels, in the latter the revenue from shops alone was 
10,995 taels. Ac the present time, according to the undisputed 
testimony of Mr. E. S. Little, a well-known British merchant at 
Shanghai, there were "in the China territory contiguous . . . 
no opium dens or shops, and a remarkable freedom from crime." 
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At the Annual Meeting of ratepayers, March 22, 1915, the 
Municipal Council proposed to deal with the opium shops in the 
same way as they had dealt with opium dens seven years previously, 
by closing one-fourth every six months. This proposal was adopted 
by the ratepayers. Plausible as it may seem, this decision provides 
for the continuance of serious scandal for two more years, during 
which time the stocks of opium, stated by Mr. Ezra, a leading 
opium merchant, at 6,goo chests (each containing 140 lbs. avoir- 
dupois) can be sold in the Settlement or passed into the neighbouring 
provinces of China. These stocks are valued at over 30 million 
taels, or about ;^4, 000,000 sterling, which the Chinese people are 
expected to purchase from the British merchants, all of Parsee or 
Jewish races. 

The discredit of this decision rests upon the British subjects, 
who form the great bulk of the ratepayers, and who set at nought 
the strong recommendation of the British Minister in China, 
representing the views of the British Government. The Foreign 
Office declares itself unable to bind the Shanghai municipality 
because of its international character. Seeing that the Settlement 
consists of territories leased by the Chinese Government to the 
British and American Governments, I venture to suggest that 
these three Governments might well unite in representing to the 
municipality that its action in continuing the open sale of opium, 
whilst in surrounding Chinese territory such sale has been brought 
to an end, is contrary to international comity, and cannot any 
longer be tolerated. Means might surely be found to enforce the 
views of the three Governments concerned on a community which 
only exists by their consent. 

4. The Report of the British delegates to the third Opium 
Conference, M. W. G. Max Muller and Sir William J. Collins, 
M.D., dated October i, 1914, was presented to Parliament in 
February, 19 15. It sums up the position at the close of the 
Conference as follows : — 

Eleven Powers had ratified the Convention. Four more 
Powers had declared themselves ready to do so. (One 
of these. Great Britain, has since ratified.) 

Ten Powers were prepared to ratify as soon as the necessary 
legislative sanction had been obtained. (France, how- 
ever, which is amongst these, subject to the reserve tor 
Indo-China and India already mentioned.) 

Nineteen Powers had not yet signified their intention of 
ratifying. (Germany, "not disposed to ratify at present." 
Russia, only " so soon as the application of the Convention 
could be sufficiently general to be effective.") 
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One Power (Austria- Hungary), had not yet signed, but had 

declared her firm intention to adhere. 
Two Powers (Turkey and Serbia) had refused to sign. 

The Conference had secured : — 

1. An expression of opinion in favour of the Convention 

coming into force without awaiting signature by Turkey 
and Serbia ; this was unanimous, except for the opposition 
of Germany. 

2. An absolutely unanimous request to the Dutch Govern- 
ment to press for early ratification by all the signatory 
Powers. 

3. A recognition by the Conference, although with several 
abstentions, of the feasibility of enforcement by a group 
of Powers, without awaiting signature and ratification 
by them all. (As noted above, this group has already 
been constituted by China, the United States, and the 
Netherlands.) 

The British delegates append the following noteworthy 
observations : — 

"We are under no illusion as to the influence which events 
which have occurred since the rising of the Conference must have 
upon all international concert of the nature contemplated by the 
Opium Convention. Humanitarian aims of the kind which invoked 
these three Conferences and inspired their constructive work must 
suffer eclipse or serious retardation during a time of warfare. We 
nevertheless recall that one of the first objects attained in 1815 at 
the Congress of Vienna, after the close of the Napoleonic wars, 
and on the initiative of the British representative, was an inter- 
national declaration of the abolition of the Slave Trade. We 
trust that when, in the course of time, international relations are 
resumed, the progressive stages in abolishing the use of Opium 
and other kindred drugs may be resumed, and that the efforts of 
the three International Conferences may achieve the beneficent 
objects which from first to last inspired those who have borne 
their part in these deliberations." 

August, 1915. 



4.— LAWS OF WAR. 
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THE EFFECT OF WAR ON THE OPERATION OF 
STATUTES OF LIMITATION. 

BY 

Professor C. N. GREGORY, 
George Washington University, U.S.A. 



The discussion of the eifect of War on the running of the 
Statute of Limitations is deemed a proper function of an Inter- 
national Law Association. It deals with the effect of War, an 
international relation, upon the operation of a municipal statute. 
Like many matters treated by writers on International Law it 
combines international and municipal law and the rules controlling 
are constantly spoken of as rules of each. The decisions, as will 
be seen, involve questions of tort, contract and property right- 

The English Courts have ruled, as Sir Robert Phillimore 
states (Commentaries on International Law, Vol. IV., p. 723) : 
" That the Statute of Limitations (21 Jac. I. C. 16, S. 7) is no 
bar to a party, whether he be a subject of the realm or a foreigner, 
who was not in England at the time the cause of action occurred, 
and who continues resident abroad." This rule has perhaps 
tended to prevent the question of the effect of foreign war on the 
running of the Statute of Limitations being litigated in the Courts 
of England, but not as concerned her civil wars. 

In Hall V. Wybourn 2d Salk. 420, the Court says (of the 
Statute of Limitations) in one Bynton's case it was held by 
Bridgman C. J. that the Courts of Justice were shut up so as no 
original could be filed, yet this Statute will bar the action because 
the Statute is general and must work upon all cases which are 
not exempted by the exception. And in Prideaux v. Webber, 
I Levintz 31, "Trespass for Assault and Battery and imprison- 
ment, I May, 1657," Statute of Limitations pleaded by defendant. 
Plaintiff replies that certain rebels (not naming any) had usurped 
the government and none of the King's Courts were open; the 
defendant rejoins and confesses the usurpation. It was adjudged 
for the defendant and that the Statute of Limitations was a 
bar .... ".And the reason they gave that the Statute of 
Limitations was a good bar (be it so as it was pleaded that the 
Courts were not open) was because there is not any exception in 
the act of such a case." This case is one sounding in tort. 

In Lee v. Rogers, I Levintz, p. iii, 83 Eng. Rep., p. 322, the 
Court says : " And in Hillary term this 15th of Car 2, in the 
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Common Pleas between Sir George Bremion and Sir John Evelyn, 
on a promise made in 1646, the defendant pleaded the Statute of 
Limitations, to which the plaintiff replied that the defendant was 
a member of the House of Commons till 1648, and that then the 
Government was usurped and no Courts erect ; and that he brought 
his action as soon as the Courts were erected, by the King's 
restoration, and on demurer it was adjudged (as I heard). 
Thirdly ' That the privilege of Parliament, nor the Courts not 
being open are not any excuse against the Statute of Limitations 
not being excepted out of the Statute. ' ' ' Here the rule is decided 
as to an action on contract. 

The stop to the running of the Statute in these cases, which 
was claimed but denied, is as is seen, due to the fact that the 
Courts were closed, not to the fact that parties were divided by 
the line of war. 

The whole subject was reviewed and the doctrine that the 
running of the Statute was not hindered by a statd of war was 
affirmed in Beckford v. Wade, 17 Vesey Jr. 87; 10 Rev. R. 20; 
34 Eng. Rep. 34. Where Sir Wm. Grant, M.R., discussing the 
subject says, " A very strong case is put, that of Courts of Just'ce 
being shut up in time of war, so that no original could be sued out ; 
and yet it has been given as the opinion of learned Judges, that 
even in that case the statute would continue to run. In the case 
of Hall V. Wyhoiini (2 Salk. 420) and Aubry v. Fortesque (10 
Mod. 206) it is stated to have been held by Bridgman, Chief 
Justice, that though the Courts of Justice were shut up, so as no 
original could be filed, yet this statute would bar the action ; 
because the statute is general and must work upon all cases, which 
are not exempt by the exception; and in loth Modern this resolu- 
tion is said to have been often approved by Lord Chief Justice 
Holt." This passage is by way of argument and dictum only 
however. 

In the modern case of Hoyle v. Asst. Com. 63 L. J. R. N. S., 
2 B. Div (1904), p. 621, the English Court held that the Statute 
of Limitations did not run in favour of Musurus Pacha, Turkish 
Ambassador, while he was detained by closing his business and 
preparing to leave England. In this case the narrower rule of the 
older cases that no exception can be introduced into the statute 
except as therein stated, however reasonable, seems not to have 
controlled. 

The subject under discussion is not apparently treated by most 
of the writers on International Law. At least it is not indexed in 
the following : 

Phillimore's Commentaries on International Law. 

Westlake's International Law, 
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Oppenheim's International Law. 

International Law as interpreted during Russo-Japanese War, 
by Smith and Sibley. 

International Law Applied to Russo-Japanese War, by Prof. 
Takahashi. 

Hall's International Law. 

International Law, by Sir Henry Sumner Maine. 

Woolsey : International Law. 

Lawrence Wheaton on International Law. 

Dana's Wheaton on International Law. 

Halleck's International Law. 

Hershey — Essentials of International Public Law. 

Taylor's Public International Law. 

Effects of War on Property. Latifi. 

Calvo : Le Droit International Theorique et Pratique. 

Meili's International Civil and Commercial Law (trans, by 
Kuhn). 

Bordwell's Law of War. 

Grotius De Jure Belli et Pads. 

See " La Prescription Liberatoire en Droit International 
Privi," by Jean Michel, Paris, 191 1. Owing to the lack 
of an index this writer can not be assured whether the 
subject is here treated, but an examination of the " Table 
des Noms de Parties " and " Tables des Matieres " revealed 
nothing on the subject. 

It should be observed that the question could only arise in more 
modern cases as the older rule of International Law was that a 
debt due to an alien enemy was confiscated, and did not revive or 
become suable at the end of the war. See Hanger v. Abbott, 
6 Wall, 532, p. 540. 

The Encyclopaedia of Law and Procedure (Vol. 25, p. 1285), 
states in reliance on these decisions that " In the early English 
cases the closing of the Courts in time of civil war not being a 
case excepted from the operation of limitations, the running thereof 
was not interrupted." It does not, however, cite later English 
cases to the contrary. (An examination of Mew's Digest, 
Including the annual Digests down to the present year, fails to 
show any later English decisions on the subject.) The Encyclo- 
paedia collates many American decisions both Federal and State 
in opposition. Various early American cases are somewhat loosely 
cited, arising after the war of the revolution, but most of these 
will be found to turn on the language of the Treaty of Peace 
between Great Britain and the United States, and not on the 
general rules of law, and are not therefore in point. 

However, in the United States the matter seems to have been 
much more extensively considered and adjudicated than in Great 
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war and the effect of the separation of the parties by the line of 
war. 

To begin with the earliest case observed, v. Lewis, 

I Brunner Col. Cas 27; 15 Fed. Cases No. 8,315; U. S. Circuit 
Court D.N. Car. 1805, holds in an opinion of a few lines, citing 
no authority, that the Statute of Limitations was suspended during 
the continuance of the war as to alien enemies disqualified to sue 
in our Courts. This rule is applied to a British adherent. No 
reference is made to our treaty with Great Britain which might 
well have governed the case. This seems the beginning of a rule 
differing from that of the English Courts. 

Shortly after the war of 181 2 between Great Britain and the 
United States the question came before the Constitutional Court 
of South Carolina, in Wall v. Robson, 2 Nott and McCords (S. C.) 
498 (1820). This was a case of Summary Process on a bill drawn 
by Nesbit in favor of Robson (the plaintiff) a British subject, on 
Wall, an American citizen, residing in Charleston, and accepted 
by him. The Bill was dated March 2nd, 1812, payable at 30 days 
sight, accepted on the 25th of April following, and protested for 
non payment May 28th, 181 2. June i8th, 181 2, war was declared 
by the United States against Great Britain and continued two 
years, six months, and six days. If this period were excluded 
the Statute of Limitations had not run. The Trial Judge held it 
should be so excluded. This was affirmed by the Constitutional 
Court of South Carolina in an extended opinion by Mr. Justice 
Bay. He shows that war does not deprive an individual in an 
enemy's country of his rights, but merely suspends them. That 
there is no default on the part of creditors who can not enforce a 
claim in case of war, and that law will not penalize such enforced 
delay. He says Mr. Justice Johnson in the Federal Court in a 
case where John Haslett was a party, told him he had ruled the 
same way and the matter was not carried up. It will be observed 
that this was an action on a contract. This case seems to announce 
fully the rule that has been ever since generally adhered 
to in the United States. It turned, however, on the separation 
of the parties by the line of war and the inability of an alien 
enemy to sue, not on the closing of the Courts. 

Many cases involving the principle arose, as was to be 
expected, at the close of the war with the Southern Confederacy. 
The people of the United States had been divided by a great civil 
war lasting for years, severing many millions of countrymen 
between whom the most extended and intimate commercial rela- 
tions existed. Intercourse across the line of war was forbidden 
and became penal. The Federal Courts were closed in Confederate 

F 2 
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territory. Rules derived from each of these circumstances were 
invoked to prevent the running of the Statute of Limitation and 
the accrual of interest upon obligations whose performance was 
thus frustrated by no fault of the parties thereto. The writer 
contributed to the " Law Quarterly Review," of London, 
for July, 1909, an article of 19 pages, in which it is believed to 
have been shown that the rule was overwhelmingly settled in the 
United States that interest did not run during such period as the 
parties to an obligation were separated by the line of war. 

The United States cases seem to be equally explicit to like 
effect, that the Statute of Limitation ceases to run when the 
parties to an obligation are separated by the line of war, or the 
Courts to which they must apply are unable to sit in consequence 
of war. 

Thus in Jackson Ins. Co. v. Stewart, i Hughes 310; 13 Fed. 
Cases No. 7,152; U. S. Cir. Ct. Dist. Md. 1866, action was on 
a bill of exchange drawn in Tennessee in 1861 on a drawee in 
Maryland. Held that the Statute of Limitation did not run 
during the period in which war was flagrant between the states 
mentioned. Speaking of the suspension of the right to Sue, the 
Court says : " This suspension being by the exercise of the para- 
mount authority of the Government can not be held to w'ork a 
forfeiture of the plaintiff's cause of action, but his right to sue, 
suspended by the war, revived when it ceased." The opinion cites 
no authorities. 

Perhaps the most complete and authoratative case in the 
United -States upon the subject \s Hanger v. Abbott, 6 Wallace 
532 ; Scott's Cases on International Law, p. 500 (U. S. Sup. 1867). 
Abbott, of New Hampshire, sued Hanger, of Arkansas, in 
assumpsit. The defendant pleaded the Statute of Limitations of 
Arkansas limiting such actions to three years. Plaintiff replied, 
setting out that the rebellion, which broke out after the cause of 
action accrued, closed for more than three years all lawful Courts 
in Arkansas. Defendant demurred to this and judgment was 
given against the demurrer and the case was brought in error 
to the Supreme Court. Question was whether the time while the 
Courts of Arkansas was closed by the rebellion was to be excluded 
in computing the time fixed for limitation of action by the Arkansas 
statute, there being no exception or exemption stated in the 
statute. Mr. Justice Clifford gave the opinion of the Court. 

In it he showed that Congress authorized the President to 
interdict all intercourse between inhabitants of the States in 
insurrection and the rest of the country. 

That war, when recognized, imports such prohibition of inter- 
course and correspondence with persons within the enemy's 
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country. That the better opinion is that debts existing prior to 
the war (between enemies) are not annulled, but the remedy is 
only suspended as a necessary conclusion on account of the 
inability of an alien enemy to sue or sustain, in the language of 
the civilians, a persona standi in Judicio. That our ancestors 
brought with them the English Statute of James the First as to 
limitations of actions. That exceptions were enumerated therein 
and found in all like statutes framed to prevent injustice, never 
to encourage laches. 

Cases where Courts are closed on account of rebellion or 
insurrection are not expressed in the exceptions but debts due to 
alien enemies were confiscated for more than a century after the 
Act of James I. was enacted, and law makers regarding such 
debts as annulled by war never though of making provision for 
their collection on the restoration of peace. 

That the old English decisions, made when war annulled all 
debts between subjects of the belligerents, are entitled to but little 
weight even if correctly reported. That most of them were made 
more than a hundred years before the • international rule was 
acknowledged that war only suspends debts due an enemy and 
that peace had the effect to restore the remedy. 

It was held accordingly, that the Statute of Limitations did 
not run while the creditor was incapable of suing owing to the 
state of war, and the inability to sue seems to rest both on the 
closing of the Courts and suspension of intercourse. 

The doctrine of this case seems stated as established by Mr. 
Bassett Moore in his valuable Digest of International Law 
(Moore's Digest of Inter. L., p. 257), published by the United 
States Government, and four decisions of the Supreme Court of the 
United States are cited in connection therewith. These are : 

First. — The Protector, 12 Wall. 700 (1871) where the time of 
the beginning and termination of the war of the Rebellion as to 
acts of limitation was held to be determined by public acts of the 
political department. Proclamation of Blockade by the President 
as to certain States was held to determine the commencement as 
to. such States, and proclamation of termination as to certain 
States by the President to determine the close as to such States. 
Alabama was named in the first proclamation of blockade and the 
first proclamation of termination of war. An appeal from a 
decree of April 5, 1861, of a U. S. Circuit Court of Alabama to 
the U. S. Supreme Court at Washington was dismissed which was 
filed May 17th, 1871, more than five years having elapsed between 
the date of the decree and the appeal after subtracting the time 
when the war was flagrant, 
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The opinion by Chief Justice Chase is brief and unsatisfactory, 
but evidently applies the broad principle that the Statute of 
Limitations can not run when a state of war prevents the doing 
of the acts necessary to prevent its running. 

The second is : Semmes v. Hartford Insurance Co., 13 Wall. 
158 (1871), where the Court held that though the rule was estab- 
lished that a Statute of Limitations ceased to run when war 
prevented ■ the doing of the acts required to stay its running, yet 
that the rule was wholly otherwise where under an insurance 
policy certain acts were required within twelve months after loss. 
Then, war having frustrated the acts, at the time specified they 
were held a condition from which the plaintiff was relieved by 
the war making performance impossible. That plaintiff was, 
therefore, wholly relieved therefrom, and not bound to do the 
acts within a twelvemonth after peace, but that the general Statutes 
of Limitations were the only limits left. The opinion is by Mr. 
Justice Miller, considered as able as any member of the bench 
at that time or since. 

The third is : Brown v. Hiatts, 15 Wall. 177, where plaintiff 
filed a bill against defendants to foreclose a mortgage. The, 
mortgage was given in Northern territory and secured on Northern 
land (in the State of Kansas) to Brown, a resident of Virginia 
(which was Confederate territory). After loaning the money and 
taking the security in Kansas, Brown returned to Virginia and 
there remained in territory declared to be in insurrection. It was 
claimed the action was barred by a Statute of Limitation of Kansas. 
The Supreme Court of the United States, per Mr. Justice 
Fielcf, said that the Court had repeatedly held that the Statutes of 
Limitation of the several States did not run against the right of 
action of parties during the continuance of the civil war. The 
inhabitants of the adverse sections were held ' ' reciprocally enemies 
*^o each other," that during the continuance of the war all com- 
mercial intercourse and correspondence between them were inter- 
dicted, that contracts previously made were suspended, and the 
Courts of each belligerent were closed to the citizens of the other. 
That " Statutes of Limitation, in fixing a period within which 
' rights of action must be asserted, proceed upon the principle 
■ that the Courts of the country where the person to be represented 
' resides, or the property to be reached is situated, are open during 
' the prescribed period to the suitor. The principle of public law 
' which closes the Courts of a country to a public enemy during 
' war, renders compliance by him with such a Statute impossible. 
' As is well said in the recent case of Semmes v. Hartford 
' Insurance Co. (13 Wall. 160) ' The law imposes the limitation 
' ' but a necessary legal logic that the one period should be taken 
'■ from the other, • " 
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It will be observed that the exclusion of the silien enemy from 
the Court is the basis of the decision. 

But by subs, h, article 23, of the Convention of the Hague of 
1907, it is especially forbidden " To declare abolished, suspended^ 
or inadmissable in a Court of Law the rights and actions of the 
nationals of the hostile party." Therefore it is submitted a 
"hostile" may be heard in the Courts of his enemy if he can 
lawfully get there, and it has been suggested (see Bordwell's Law 
of War, p. 210) that this provision abolished rules like those we 
are discussing. It is submitted that the absolute and vigorous 
necessity of non-intercourse across the line of war and the rule 
of law therefore is in no way affected by above Convention. There- 
fore it enlarges the rights only of hostiles lawfully within the 
territory of the other belligerent or possibly in neutral territory 
(see as to latter, Tucker v. Watson, 6 Am. L. Reg. N. S. 220, 
holding as to interest that it did not accrue even where the enemy 
was in neutral territory). 

When the parties are separated by the line of war therefore, 
the rule as to the Statute of Limitations not running must still 
apply. Access to the Court by an enemy is not denied by the 
Court but prevented by the requirement of non-intercourse. (In 
1876 the same Court quoted the last above case and deducted the 
period of the war in computing the time the Statute of Limitation 
had run on a note owed by a debtor in Louisiana to a creditor in 
Massachusetts. Bird v. Bank, 95 U. S. 96.) 

The fourth case is : University v. Finch, 18 Wall. 106. That 
case merely reviews the earlier cases and somewhat disting-uishes 
them, but does not deal with the question in Jiand directly. 

The rule was settled that an alien enemy might be sued even 
though he could not have a right to bring suit in the Courts of 
the hostile nation. 

McVeigh v. Untied States, 11 Wall. 259 (1870). This was 
there held in a proceeding for forfeiture of property under an Act 
of Congress directed against those aiding rebellion, and it was 
held that the owner of property sought to be condemned is entitle I 
to appear and contest the charges, though when proceedings wevc 
brought and his answer filed a resident within the enemy's lines 
and an enemy. The Court holds that the liability to be sued carries 
with it the right to use all the means and appliances of defence, 
quoting from Bacon's Abridgement (Title Alien, D.), " For as an 
alien may be sued at law and may have process to compel the 
appearance of his witnesses, so he may have the benefit of a 
discovery." 

In University v. Finch, 18 Wall. p. no (1873), Mr. Justice 
Miller pointed out the limitations of this decision, saying " That 
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case laid down the proposition that when a citizen of a State 
adhering during that war to the National cause brought suit 
afterwards against a citizen residing during the war within the 
limits of an insurrectionary State, the period during which the 
plaintiff was prevented from suing by the state of hostilities should 
be deducted from the time necessary to bar the action under the 
Statute of Limitations. It decided nothing more than this. It 
did not decide that a similar rule was applicable in a suit brought 
by the latter against the former." 

Batesville Institute V. Kaufman, 1 8 Wall. 151 (1873). Applied 
the rule to prevent the running of the Statute of Limitations as to 
a judgment lien on real estate where, owing to the war, judicial 
proceedings in the Courts of the United States were suspended 
in the State where the land lay, the location of the parties not 
being considered. 

In Cross V. Sabin, 13 Fed. 308, U. S. Cir. Ct. E. Dis. Tenn. 
(1882) on a bill as to title to land (I quote the syllabus) it was 
held : " The existence of war suspends the Statute of Limitations 
" as between citizens of the ad\erse belligerent powers, but not 
" as between citizens of the same power. A public war and the 
"closing of the Courts conjointly would suspend the Statute of 
" Limitation. But if the means proyided by law for the issuance 
" and service of process exist whereby injured parties can com- 
' ' mence suit the Court is not ' closed, ' although they are not 
" regularly held at the times appointed by law, and the probabilities 
" are that a suit then brought would not be tried until after the 
" cessation of hostilities. Courts may take judicial notice of the 
" existence of public war, when it coinmenced and when it 
" terminated and all of its historical incidents, but the Courts can 
"not take judicial cognizance of the fact that the Courts of a 
" particular county were closed. If the fact exists and is relied 
" on by either party to a suit it must be established by extraneous 
" evidence, as other ordinary facts are required to be proved." 

The cases it will be seen turn on separat'on of parties by the 
line of war and also on closing of the Courts by the disorders of 
war. 

The rule was applied as to a claim of the U. S. Government 
against one of its own citizens resident in the rebellious States. 

U.' S. V. iViley, 11 Wall. 508 (1870). Although there were 
various cases holding that the Statute would run notwithstanding 
the war as to citizens of the same power, yet the latter and 
prevailing decisions hold the contrary. 

Thus in Adger v. Alston, 15 WalL 555 (1872), in a suit 
between citizens of South Carolina and Louisiana, both States 
adhering t'o the Confederacy, the Statute was held not to run 
while war was flagrant. 
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And in Ross v. Jones, 22 Wall. 576 (1874) the Court held 
that it had been repeatedly held that during the civil war the 
Courts of the United States in the insurrectionary States were 
closed and that the Statute of Limitations did not run against 
suitors having a right to sue in the Federal Courts. That, there- 
fore, the rule ' ' applied to suits between persons in different States 
of the late so-called Confederate States of America, as much as 
to suits between citizens of the North, which remained loyal, and 
citizens of the so-called Confederate States with which they were 
at war." 

The case seems one of some confusion and not satisfactorily 
reasoned, but the rule is positively declared. (See 25 Cyclop. Law 
and Proc, p. 1,286.) 

Some eleven State decisions are collated (25 Cyclop. Law and 
Proc, p. 1,285) supporting the Federal decisions in general as to 
cessation of running of Statute of Limitations during war. 

Thus, Bennett v. Worthington, 24 Ark. 487 (1866) cites, 
approves and follows the rule of the early English cases above, 
except as it was modified by Statute in Arkansas. This view was, 
however, overruled and the Federal decision followed in Mrtro- 
politan Bank v. Gordon, 28 Ark. 155 (1872), and this was adhered 
to in Mayo v. Cartwright, 30 Ark. 407 (1875). 

Williamson v. McCrary, ^-^ Ark. 470 (1878) applied like rules 
to a Statute of non-claim. 

Mixer v. Sibley, 53 Ills. 61 (1869) holds the rules above con- 
sidered will not prevent the maintenance of an action in rem by a 
plaintiff domiciled in United States territory to enforce a claim 
against a debtor within the territory of the confederacy since such 
suit required no illegal or " locomotive intercourse " across the 
line of war. 

In Perkins v. Rogers, 35 Indiana 124 (1871), the rule con- 
sidered was fully applied, and a plaintiff in Louisiana bringing 
suit against a defendant in Indiana was held exempt from the 
operation of the Statute of Limitations from the opening to the 
close of the war of the Confederacy even though New Orleans 
where he was domiciled was a part of the time occupied by Federal 
troops, that not removing his incapacity to sue in a Northern State, 
he being still an enemy, whatever his personal sentiments. 

Selden v. Preston, 11 Bush. (Ky.) 191 (1874). A suit in an 
obligation for $24,000, fully affirms and follows the Federal rule 
as above, and holds that a State Statute providing that the time 
when plaintiff is a citizen of a country at war with the United 
States, is liot to be computed as a part oif the period limited for the 
commencement of the action", is " but a declaration of what the 
law was prior to the enactrnent of the Statute, and the exception 
existed as well without as with it. ' ' 



Ahnert v. Laun, 40 Wis. 622 (1876), fully applies the Federal 
rule. 

The rule as established in the United States Courts and those 
of several States is fully recognized by Mr. Wood in his extended 
work on Limitation (see pp. 6 and 242), but he expresses the 
opinion that it ' ' can only be justified upon the ground of paramount 
necessity. ' ' 

Mr. Wood collects a great number of decisions by State 
Courts, and is himself cited for this doctrine by the " Supreme 
Court of the United States in Amy v. Watertown, 130 U. S. 
Sup. 326. 

Mr. Phillipson in his careful monograph on " The Effect of 
War on Contracts," p. 74 (London 1909), cites the lule in the 
United States and says that a contrary opinion is expressed by 
English writers citing Anson, Contracts, p. 120; Lindley, Vol. i, 
P- 53 ! Pollock, Contracts, p. 92. 

These are names of high authority, but Mr. Phillipson adds : 
" The only English case relating to this matter is De Wahl v. 
" Braune (25 L. J. (N.S.) Ex. 343), where a married woman, whose 
" husband Avas a domiciled enemy in Russia, claimed a right to 
" sue for debt as a feme sole, on the ground that on his return 
" he would be barred by the Statute. Lord Bramwell held that 
" ' the inconvenient operation of the Statute of Limitations is no 
" ' answer and does not take the case out of the general rule.' 
" This is only an obiter dictum, and it is conceived that the 
" American doctrine which is more reasonable and more conform- 
" able to justice, and fairness, would now be followed in England." 
(See also same p. 193.) 

It must -be added that there seems some error in the reference 
by Mr. Phillipson to the three eminent English Law writers. 
They have been consulted and no such adverse opinion found as 
he indicates. 

It is submitted that the authorities seem to establish that the 
Statute of Limitations will not run. 

1. When partiesfare so divided by the line of war that the 
plaintiff can not have access to the Court. 

2. When the Court to which the plaintiff has a right to have 
recourse does not sit, on account of the disorder of war. 

It is submitted that the latter rule announced in the Courts 
of the United States is founded on reason and justice, and is 
consonant with the development of International Law as to private 
rights and contracts, its tendency being to protect and preserve 
them if possible, only suspending the exercise of any rights while 
war is -flagrant, incompatible with the necessities of the situation. 

CHAS. NOBLE GREGORY. 

Washington, D.C, U.S.A. 
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CAPTURE DE PROPRIETE PRIVEE EN MER. 

TRAVAIL OFFERT DE LA PART DE LA 

NEDERLANDSCHE REEDERSVEREENIGING, 
AMSTERDAM. 



La pr^sente situation du commerce neutre par mer en cas 
de guerre est peu satisfaisante pour les armateurs. 

On sait, qu'en consequence de la seconde Conference de la 
Paix k la Haye, oil I'etablissement d'une Cour Internationale des 
prises fut d^cidee, et comme r^sultat d'une conference sp&iale de 
dei^gu^s de diverses Puissances tenue a Londres en 1909, la 
Declaration de Londres a determine en commun des rfegles de 
droit international pour guider la Cour Internationale des prises. 
Outre quelques points" de moindre importance, la Declaration 
traite quatre sujets importants, c. k d. le blocus, la contrebande 
de guerre, la capture en mer et la destruction des prises neutres. 

1. Pour ce qui regarde le blocus il a 6t4 convenu que pour 
etre obligatoire celui-ci devait Hre effectif, c. k d. maintenu par 
une force suffisante pour interdire reellement I'accfes du littoral 
ennemi. 

2. Pour ce qui regarde la contrebande une liste a iti dress^e 
d'objets et de mat^riaux, qui sans notification pr^alable seront 
consideres de plein droit comme contrebande de guerre, sous le 
nom de contrabande absolue. Une autre liste fut dress^e contenant 
les objets et matdriaux susceptibles de servir aux usages de la 
guerre comme k des usages pacifiques, comme les denr^es 
alimentaires (grains, &c.), charbons et vfitements, lesquels peuvent 
etre declares contrebande de guerre sous le nom de contrebande 
conditionnelle. Une troisifeme liste contient les articles qui ne 
peuvent 6tre declares contrebande. 

3. 11 a' de plus ^t6 stipule qu'un vaisseau en route pour un 
port bloque ne pourra 6tre saisi qu'en dedans de la sphere du 
blocus, et qu'un navire ne pourrait Stre saisi en revenant du port 
bloque pour y avoir deiivre une cargaison de contrebande. 

En outre un vaisseau ne pourra non plus 6tre confisque quand 
la cargaison de contrebande, soit par sa valeur, soit par son poids, 
soit par son volume, soit par son fret, ne forme pas plus de la 
moitie dp la cargaison enti^re. 
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4- En dernier lieu, il fallait abolir le " droit " exerce aroi- 
trairement par les vaisseaux de guerre, de detruire les prises 
neutres. Un navire neutre ne pourra dorenavant etre d^truit par 
le capture et celui-ci sera tenu de le conduire dans un port, sauf 
le cas oil cela pourrait compromettre sa securite ou le succfes des 
operations dans lesquelles il est actuellement engage. 

Si la Declaration de Londres avait ete ratifiee par les 
Puissances signataires et fut devenu loi, evidemment un progres 
considerable eut ete obtenu compare a I'insecurite existant a 
present pendant une guerre maritime. Certainement les nego- 
ciants, les armateurs et les assureurs ne jouiraient pas de la 
security necessaire qui leur est due en cas de guerre, aussi 
longtemps qu'ils conduisent leurs affaires en bonne foi, et non pas 
avec 1 'intention de b^neficier d'un commerce illicite; le doute de 
ce qu'ils peuvent faire sans courir le danger de la confiscation de 
leurs possessions aurait ete du moins restreint pour la plus grande 
partie s'ils appartenaient a un Etat neutre. Toutefois, la position 
ne serait pas ideale ; car non seulement le nombie des articles qui 
peuvent etre declares contrebande, est considerable, mais aussi 
quelques-uns de ces articles, comme charbons et grains, ont une si 
grande importance que I'insecurite et les risques restent trcs 
grands pour les pays neutres. Le maintien du droit de capture 
n'est pas moins grave pour les armateurs et les negociants d'une 
Puissance belligerante, meme s'ils ne sont pas coupable de 
violation des decrets de I'ennemi relatif au blocus et a la 
contrebande. 

En octobre 1913 1' Association des Armateurs Neerlandais 
(representant plus de 750,000 tonneaux, la grande majorite du 
tonnage des vapeurs de la HoUande) tenait une assemblee 
Gen^rale pour determiner la position a adopter par elle a regard de 
la Declaration de Londres, prenant en consideration que cette 
Declaration n'a pas encore ete ratifiee par les Puissances 
signataires. 

La Declaration de Londres est un compromis de desiderata et 
d'objections que I'Association des Armateurs Neerlandais accep- 
terait faute de mieux, si la ratification par les prlncipales Puissances 
maritimes etait absolument certaine. Toutefois la, perspective 
que la Declaration de Londres serait ratifiee par la Puissance dont 
le concours est indispensable a considerablement diminuee depuis 
le rejet du traite par le House of Lords. En outre il parait douteux 
que ceux qui de I'autre c6te de la mer du nord favorisaient la 
ratification soient suffisamment appuy^s par la majorite des 
armateurs britanniques ou par I'opinion publique. 

Depuis quel'que temps en Angleterre un puissant courant 
initie par le livre de Lord Loreburn, Capture at Scu (Capture en 
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mer) hyre qui merite attention, favorise une reforme plus radicaie 
tlu droit de guerre maritime, c. ii d. rimmunite de la proprii^tc 
privee et la restriction de la contrebande. 

L 'Abolition du droit de capture etait proposee a la seconde 
Conference de la Paix par les Del^gu^s des Etats Unis et e.a. 
soutenue par les delegue's de I'Allemagne. La proposition fut 
rejetee aprfes une opposition dict^e p]ut6t par des raisons 
d'opportunite que par des raisons de principe. L'opinion qu'une 
limitation clairement formulae de la contrebande de guerre devrait 
preceder une convention etablissant I'immunite de propriete privee 
en mer prddominait ; I'Angleterre, la France et la Russie se 
trouvaient parmi les opposants. Les dd^gues anglais a la Con- 
ference d^claraient que leur Gouvernement ^tait prepare a 
consid^rer la question de I'immunit^ de la propriete privee en mer, 
si cela pouvait avancer la reduction des armements. 

En effet, une relation intime existe entre les questions de 
I'immunite de la propriete privee en mer et de la contrebande. 
L'abolition du droit de capture ne signifierait qu'un progres tres 
limite, s'il restait permis aux Puissances belligerantes de declarer 
contrebande divers materiaux bruts, lesquels formenl pour une 
grande partie la cargaison du tonnage universel et de confisquer 
une telle cargaison et les vaisseaux qui la transportent. Le but 
de la capture de la propriete privee en mer est d'infliger des pertes 
financiferes au commerce de I'Etat ennemi et si possible de le 
paralyser. Si le droit de capture etait aboli, mais que les navires 
neutres chargfe de grains, de charbon, de coton et d'autres 
produits utiles a I'Etat belligerant restaient neanmoins sujet k etre 
captures, on n'aurait rien gagne, parce que le peuple de cet Etat 
n'en souffrirait pas moins que si leurs propres vaisseaux avaient 
^te pris. .A.U contraire, la limitation de la contrebande aux armes 
et aux materiaux de guerre sans I'immunite de la propriete privee 
des belligerants, serait egalement illogique et de peu d'utilite. II 
resultait de la discussion a la dite Assemblee que 1' Association 
etait d 'opinion que I'Armateur Neerlandais a tout infarct a 
l'abolition du droit de capture et a la limitation de la contrebande 
aux armes et materiel de guerre. Si cette reforme devenait loi, il 
ne courrait plus le risque de voir son navire confisquc en cas de 
guerre (la Hollande restant neutre) pour la raison qu'il trans- 
portait une cargaison de contrebande, laquelle, sous la presente 
absence de rfegles ligales pburrait Stre une cargaison absolument 
innocente. 

Mgme s'il r^ussit a ^viter ce risque, ses affaires peuvent etre 
entraves enormement, par les d&rets declarant contrebaride les 
articles comma p. e. le charbon, le grain et les articles de coton. 
En outre il resulterait probablement pour lui des depenses con- 
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sid^rables et des difficiilt^s sans nombre des mesures qu'il fatidrait 
prendre pour proteger son navire dans de cas que lui mdme ou 
I'affrfiteur de son navire, aurait pris des engagements pour trans- 
porter une cargaison, laquelle serait ino'pinement et sans avis 
prealable declar^e contrebandei. 

L'assemblee etait d'opinion que le moment etait venu de 
tacher d'arriver k une reforme redicale du droit de guerre maritime 
plus effiface que celle contenue dans la Declaration de Londres. 

Neanmoins on considerait que quelques regies importantes de 
cette D&laration pourraient 6tre incorpor^es dans une convention 
nouvelle. L'assemblee considerait que la troisifeme Conference de 
la Paix pr^sentait une excellente occasion pour les Gouvernements 
necessaire d'etablir les regies suivantes : 

La resolution mentionn^e ci-dessous fut adopte k I'unanimitie : 

" L'Association Neerlandaise d'Armateurs declare qu'il est 
interess^e de discuter ce sujet important. 

" I. La propriete priv^e en mer (navires et cargaisons) ne 
sera pas susceptible de capture, a moins qu'elle ne soit coupable 
de violation des lois k etablir concernant le blocus et la contre- 
bande de guerre. 

" 2. Seul les armes et le materiel de guerre pourront fetre 
declares contrebande de guerre." 

Cette resolution a et^ communiquee au Gouvernement de la 
Reine des Pays Bas. 

Tout ce qui a ete dit plus haut est relatif a ce que 1' Association 
N6erlandaise des Armateurs a fait dans cette matiere ; son opinion 
est I'echo, de celle des milieux int^resses. En pr^sentant cette 
etude a I'Association de Droit Internationa], I'Association Neer- 
landaise d'Armateurs desire fixer I'attention sur le fait que son 
opinion au sujet du droit de guerre maritime est partagee par un 
nombre toujours croissant d'armateurs en d'autres pays. 

Oeja en juin 19 13 a I'Assembiee Generale de la " Nordisk 
Skibs Rederforening " une Association d'armateurs scandinaves, 
representant environ 2,400,000 tonneaux, la suivante resolution fut 
adopte a I'unanimitie : 

"L'Assembiee donne comme son opinion que le droit de capture 
en mer est un reste de la barbaric des temps jadis absolument 
incompatible avec la civilisation et le developpement de la naviga- 
tion commerciale. 

" De plus I'Assembiee est d'opinion que , dans I'interSt du 
commerce maritime international il n'y a que le materiel de guerre 
comme armes et munitions de guerre qui devraient Stre considere 
comme contrebande de guerre. 
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" Par consequent les Directeurs sont pri^s de tacher de con- 
vaincre les Gouvernements des pays scandinaves de la ndcessit^ 
existante d'arriver k des trait^s qui favoriseraient ces r^formes 
sans aucun d^lai. " 

En avfil 1914 la " Baltic and White Sea Conference," une 
Association Internationale d'armateurs, repr^sentant 4,400,000 
tonneaux, a tenu k Londres une Assembl^e G^n^rale pr^sid^ par 
Monsieur Noble dans laquelle la resolution suivante fut adoptee 
k 1 'unanimity : 

"i Que cette Conference, representant environ 4,000,000 
tonneaux de vapeurs, navigeant sous les drapeaux de 1 1 nations 
europeennes,considfere avec grave apprehension les consequences 
desastreuses pour la navigation commerciale et le commerce 
maritime, qui resulteraient de I'application en quelque guerre 
future du droit existant d'un belligerant de capturer en pleine 
mer et confisquer I'inoffensive propriete des sujets de I'ennemi, 
et en appelle aux Gouvernements des nations maritimes pour 
qu'ils examinent aussit6t que possible la question d'abolir ce 
droit. 

"2. Que cette Conference, considerant les experiences 
obtenues en de recentes guerres maritimes, est d 'opinion que 
le droit d'un belligerant de declarer contrebande les articles qui 
ne sont pas exclusivemenl employes k la guerre doit fitre aboli. 
" 3. Que cette Conference, considerant les experiences 
obtenues en de recentes guerres maritimes, proteste contre 
I'exercice par les belligerants du droit de capture et d'arr^te 
des navires neutres suspects de ne pas respecter la neutralite 
ou de porter contrebande, sans que pratiquement ils soient 
obliges de payer une compensation proportionelle ou quelconque 
en cas qu'une telle capture ou arretation serait prouvee etre 
malfondee; et qu'elle est de plus d'opinion, que pour assurer 
aux pays neutres tons leurs droits en cas de guerre, il est de 
rigueur que les decisions des Cours des prises des belligerants 
soient soumises k la revision d'un Tribunal International, ou 
ies belligerants aussi bien que les Puissances neutres seraient 
representes. ' ' 

A la Chambre des Communes M. Morel le 7 mai 1914 proposait 
la resolution suivante : 

Que cette Chambre est d'avis qu'il est desirable que le 
Gouvernement de Sa Majeste ouvre des negociations avec les 
autres Puissances Maritimes pour obtenir une revision des lois 
sur le droit de guerre maritime par laquelle serait obtenue 
I'immunite de toute propriete privee, cxcepte dans le cas de navires 
portgnt du materiel de guerre ou tachant de violer le b}qcus. 
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Sir Edward Grey, le " Foreign Secretary," en r^pondant, a 
fait la d&laration suivante : 

" Le Gouvernement ne pourrait consid^rer ou accepter aucune 
resolution qui pourrait I'engager k 1 'abolition du droit de blocus en 
'emps de guerre. Sans aucun doute il faut reserver un tel droit. 
iVIais s'il etait question d'une motion analogue, ^liminant la 
question de blocus, on pourrait la discuter d'une manifere moins 
irrdconciliable. II serait de rigueur de traiter la question avec la 
plus grande prudence. II s'agirait de trait^s entre belligerants, et 
ees sortes de conventions sont bien diff^rentes de conventions entre 
belligerants et neutres, parce que dans le dernier cas la crainte de 
provoquer les neutres est une cause suffisante d'observer les con- 
ventions. Le Gouvernement ne pent pas dire tout simplement qu'il 
est dispose k accepter I'abolition du droit de capture en mer, mais 
son attitude n'a jamais ^te irr&onciliante. II craint toutefois que 
la position n'^tait pas am^lior^e en ce qui regarde une reduction 
des frais d'armement. Rien de ce que pourrait ^tre fait dans cette 
matifere par des r^glements etc. ne porterait un remade effiface 
contre les probabilit^s de la guerre et les frais d'armement. II 
n'y a qu'une seule chose qui pourrait avoir cette influence, c'est 
la confiance croissante entre les grandes nations en leur bonne foi 
mutuelle. Si on pouvait y arriver, il y aurait une diminution 
dnorme et rapide des frais d'armement. Mais cette question du 
droit de capture en est une que le Gouvernement aura k considerer 
avec le plus de circonspection avant la prochaine Conference k la 
Haye. Son opinion k lui personnellement est que le Gouvernement 
n'aura aucune raison de ne pas concentrer ses efforts, non pas 
pour fournir h ses d^iegu^s des arguments pour s'opposer aux 
propositions, mais bien pour examiner les conditions, sous les- 
quelles il pourra, sans courir de risques, instruire ses delegues 
d'accepter une telle resolution. II demandera une entente 
generale quant au blocus : si la Dec'aration de Londres ^tait 
ratifiee en sa presente forme, cela suffirait. II demandera ^gale- 
ment des rfegles exactement precises pour ce qui concerne la contre- 
bande, et il exigera un quid pro quo pour les mines flottantes. 
Personnellement Sir Edward Grey aimerait k constater que selon 
son opinion le Gouvernement ne doit pas refuser tout simplement 
de considerer la question, mais que le Gouvernement lui-meme 
doit fixer les conditions sous lesquelles il voudrait accepter 
I'abolition du droit de capture." 

Quoique cette declaration soit bien loin de definir exactement 
la nature des concessions que le Gouvernement anglais serait 
dispose k demander des autres Puissances, elle fait supposer une 
disposition favorable envers la question de I'immunjte de la 
propriete privee en mer, 
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L'Assoclation N^erlandaise d'Armateurs estime que cette 
r^forme serait dans I'int^r^t du commerce universel. Ce sujet 
lui parait done digne de I'attention de I'Association de Droit Inter- 
national, d'autant plus, qu'une discussion sur son m^rite k cette 
assemblee sans aucun doute contribuera k ce que cette question 
occupe une premiere place dans les questions k discuter k la 
Trolsifeme Conference de la Paix. 



ENGLISH VERSION. 

CAPTURE OF PRLVATE PROPERTY AT SEA. 

PRESENTED ON BEHALF OF THE 

NEDERLANDSCHE REEDERSVEREENIGING, 
AMSTERDAM. 



The present position of peaceful commerce at sea in time of 
war is highly unsatisfactory to shipowners. 

It is known that following on the second Peace Conference 
at the Hague, where the establishment of an International Prize 
Court was decided upon, and as the outcome of a special conference 
of Government delegates held in London in 1909, the so-called 
Declaration of London was agreed upon, containing the rules which 
were to guide the Prize Court. The Declaration deals (apart from 
some minor points) with four important matters, viz., blockade, 
contraband of war, capture at sea, and the destruction of neutral 
prizes. 

1. As regards blockades, it was agreed that same in order 
to be binding must be effective, that is to say, must be maintained 
by a sufficient force to prevent access to the enemy coastline. 

2. With respect to contraband a list was drawn up giving 
the articles which were to be considered without previous notice as 
contraband of war in any war, under the name of absolute con- 
traband, and another list containing articles, susceptible of use 
in war as well as for purposes of peace, e.g., foodstuffs (grain, 
&c.), coals and clothing material, which may be declared con- 
traband under the name of conditional contraband. A third list 
was made of goods which cannot be declared contraband. 
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3. It was further stipulated that a vessel bound for a 
blockaded port can only be captured within the sphere of blockade, 
and that she cannot be seized on the homeward voyage on the 
ground that she carried contraband on the outward voyage. Nor 
may a vessel be confiscated if the carries contraband for less than 
half the value, volume, weight or freight. 

4. In the last place, a stop was to be put to the " right " 
practised by warships of arbitrarily sinking neutral prizes. A 
prize was to be sunk only when it would be impossible to bring 
it into port without danger to the cruiser or to the success of the 
action on which it is engaged. 

No doubt if this Declaration had been ratified by the signatory 
Powers and had become law, considerable progress as compared 
with the insecurity now prevailing during a naval war would have 
been obtained. Merchants, shipowners, and underwriters would 
certainly not enjoy the extent of security which they ought to 
have in the event of war as long as they carry on their business 
in a bond fide spirit, and not with the intention to reap profits from 
illicit trade ; the doubt as to what they are allowed to do without 
exposing themselves to confiscation of their property would have 
been greatly reduced at least, if they belonged to a neutral State. 
However, the position would be by no means an ideal one; for 
not only is the number of goods which may be declared contraband 
considerable, but some, like coals and grain, are of such importance 
that the insecurity and risks remain very great for neutrals. Not 
less serious is the maintenance of the right of the capture for the 
shipowner and merchant of a belligerent State, even if they are not 
guilty of violating the decrees of the enemy relating to blockade 
and contraband. 

The Netherlands Shipowners' Association held a general 
meeting in the month of October, 191 3, to discuss the position to 
be taken up by her (representing over 750,000 tons, the majority 
of the steamship tonnage of Holland), in respect to the Declaration 
of London, seeing that this Declaration has not yet been ratified by 
the Powers, signatories to it. 

The Declaration of London is a compromise between various 
wishes and objections, which the Netherlands Shipowners' Associa- 
tion would welcome faute de mieux, if its early ratification by the 
principal maritime Powers were assured. However, the outlook 
for its ratification by the Power which can least of all be missed as 
a party to the agreement has become slight since the rejection 
of the draft treaty by the House of Lords ; and it may be doubted 
whether those on the other side of the North Sea who stood for 
ratification were backed by the majority of British shipowners or 
ppbljc opinion. Latterly, a strong current, headed by Lord 
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Lorebiirn, whose book, " Capture at Sea," c'cserves every atteri- 
tion, favours a more radical reform of naval warfare, in which 
immunity of private property and restriction of contraband are 
prominent. 

The abolition of the right of capture was proposed at the 
second Peace Conference by the delegates of the United States 
and supported, among others, by the German representatives. 
The proposal was rejected after an opposition which was directed 
more against its opportuneness than its principle. The view that 
a clearly formulated limitation of contraband of war should 
precede an agreement establishing the immunity of private property 
at sea prevailed, England, France and Russia being among the 
opponents. The British delegates at the Conference stated that 
their Government mig-ht consider the question of immunity of 
private property at sea if it could further a reduction of armaments. 

The questions of the immunity of private property at sea and 
of contraband are indeed closely connected with each other. The 
abolition of the right of capture would mean small progress if 
belligerent Powers were still to be allowed to mark various raw 
materials forming the cargo of a large part of the world tonnage 
as contraband, and to confiscate such cargo and the vessels 
carrying it. Capture of private property is resorted to in order 
to inflict financial losses on and possibly cripple the business com- 
munity of the enemy State. If the right of capture were abolished, 
but neutral ships bringing- grain, coals, cotton goods, and other 
useful products to the belligerent State were still liable to be seized, 
there would be no gain, as the people in that State might suffer 
hardly less than if their own ships were taken by the enemy. 
On the other hand the limitation of contraband to arms and war 
materials without the immunity of belligerent private property 
would be equally illogical and of little use. 

It resulted from the discussion at the aforesaid meeting that 
the Association was of opinion that the Dutch Shipowner has every 
interest to have the right of capture abolished, but also to see 
contraband limited to arms and war materials. He would — this 
reform once being law — no longer run the risk of seeing his ship 
confiscated in the event of war (Holland remaining neutral) on the 
plea that she carries " Contraband, which under present absence 
of law may be perfectly innocent cargo." If he succeeds in 
avoiding this risk his business may be enormously hampered by 
contraband decrees including coals, grain and cotton goods, 
whereas he is likely to incur heavy expense and no end of trouble 
by trying to protect his vessel from capture if cargo, which he 
or the charterer of his ship has engaged himself to carry is un- 
expectedly declared contraband of war. 
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the meeting was of opinion that the moment has arrived tor 
the preparation of a radical and more beneficial reform of naval 
warfare than is contained in the Declaration, although some of its 
good points might be conveniently embodied in another treaty. 
It considered that the third Peace Conference offers an excellent 
opportunity for the interested Governments to have this important 
subject dealt with. 

The following resolution was unanimously carried : " De 
Nederlandsche Reedersvereeniging expresses as its opinion that 
the following rules should be laid down : — 

" I . Private property at sea (ships and cargo) not to be liable 
to capture unless it is guilty of violating the laws to be agreed 
upon, relating to blockade and contraband of war. 

"2. Only arms and war materials to be declared contraband 
of war." 

This resolution has been brought to the notice of the Nether- 
lands Government. 

So much for the action of the Netherlands Shipowners' Asso- 
ciation which reflects the view of interested circles in Holland. 
In presenting this paper to the International Law Association the 
Netherlands Shipowners' Association beg to point out that their 
opinion as regards the reform of naval warfare is shared by an 
increasing number of Shipowners in other countries. 

As early as June, 1913, in the annual General Meeting of 
the Nordisk Skibsrederforening, an association of Scandinavian 
Shipowners representing about 2,400,000 tons, the following reso- 
lution was unanimuusly carried : 

" The meeting expresses as its opinion that the right of 
capture of private property at sea is an absolute relic of barbarism, 
which cannot be reconciled with the civilisation and development 
of commercial shipping. 

" The meeting further expresses as its opinion that in the 
interest of an international Oversea trade only warlike materials 
such as weapons and ammunition should be considered as con- 
traband of war. 

" The Directors are therefore requested to press upon the 
Governments of the Scandinavian countries the necessity of 
furthering these reforms by treaties without undue delay." 

In April, 1914, the Baltic and White Sea Conference, an Inter- 
national Association of Shipowners representing 4,400,000 tons 
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of shipping, has held a general meeting in London, presided over 
by Mr. Noble, in which meeting the following resolution was 
unanimously carried : 

" I. That this Conference, representing some 4,000,000 
tons register of steam-shipping trading under the flags of 1 1 
European nations, views with grave apprehension the disastrous 
consequences to merchant shipping and sea-borne commerce 
that must follow upon the exercise in any future war of the 
existing right of a belligerent to capture and confiscate the 
innocent private property of the enemy's subjects at sea, and 
calls on the Government of the maritime nations to take into 
early consideration the question of abolishing such right. 

"2. That this Conference, in view of the experiences in 
recent naval wars, is of opinion that the right of a belligerent to 
declare as contraband articles not used exclusively for warlike 
purposes should be abolished. 

" 3. That this Conference, in view of the experiences in 
recent naval wars, protests against the exercise by belligerents 
of the right to capture and detain neutral vessels suspected on 
un-neutral service or of carrying contraband, without (in 
practice) being obliged to pay adequate or any compensation in 
case such capture or detention is shown to have been groundless 
or unreasonable, and further, is of opinion that to secure to 
neutrals their rights it is essential that the decisions by the prize 
courts of belligerents should be subject to review by an Inter- 
national tribunal upon which both the belligerents and the neutral 
powers are represented." 

In the House of Commons Mr. Morrell proposed the following 
resolution on 7th May, 1914 : 

" That, in the opinion of this House, it is desirable that his 
Majesty's Government should negotiate with the other leading 
maritime Powers with a view to obtaining such a revision of the 
laws of naval warfare as would secure immunity to all private 
property except in the case of ships carrying materials for war 
or attempting to violate a blockade." 

Sir Edward Grey, the Foreign Secretary, replied by making 
the following statement : 

"The Government could not consider or accept any motion 
which would commit them to the abolition of the right of blockade 
in time of war. That they would certainly reserve. But when it 
came to a motion of this kind eliminating the question of blockade, 
they would discuss it in a much less uncompromising spirit. I he 
question needed to be approached very carefully. It involved 
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agreements as between bellig-erents and such agreements were in 
a different position from agreements between belligerents and 
neutrals, for in the latter case the fear of provoking neutrals acted 
as an inducement to the observance of the agreements. The 
Government could not point blank say that they were prepared to 
agree to the abolition of the right of capture of private property 
at sea, but their attitude had never been irjeconcilable. He was 
afraid, however, that the position had not improved with regard 
to a resultant reduction in expenditure on armaments. Nothing 
that could be done by arrangements and regulations of this kind 
would have a very material effect on the chances of war and on 
expenditure on armaments. Only one thing could do that, and that 
was a growing belief between great nations that they had good 
intentions towards one another. If they could arrive at that state 
of things they would see an enormous and rapid improvement in 
expenditure on armaments. But this question of the right of 
capture was one which the Government would have to consider 
more carefully before the next Hague Conference. His own belief 
was that there was no reason why they should not devote their 
efforts not to supplying their delegates with arguments for 
opposing the proposals, but to examining the conditions on which 
they could safely instruct their delegates to accept such a reso- 
lution. They would require a recognised understanding on 
blockade. If the Declaration of London were ratified as it stood 
that would be sufficient. They would also require very strict 
conditions with regard to contraband, and they would demand a 
quid pro quo in the matter of floating mines. Personally he would 
be prepared to take up the attitude that the Government should 
not refuse point blank to consider the matter, but that they should 
themselves state the conditions upon which they would accept 
the abolition of the right of capture." 

Although this statement leaves room for speculation as ta 
the exact nature of the concessions which the British Government 
would demand from other powers, it reflects a favourable dis- 
position towards the question of the immunity of private property 
at sea, the success of which is, in the opinion of the Netherlands 
Shipowners' Association, in the interests of the business com- 
munity of the world. It is therefore a subject well worth the 
attention of the International Law Association, the more so as a 
discussion of its merits in this meeting may be expected to con- 
tribute to its playing a prominent part among the subjects to be 
dealt with by the Third Peace Conference. 



LES NAVIRES DE COMMERCE ARMES. 

(Armed Merchantmen.) 

PAR 

Le Jonkheer W. J. M. VON EYSINGA, 
Pi'ofesseuy a Leiden. 



1. En introduisant I'annee passee les navires du commerce 
armes (armed merchantmen) I'Amiraute britannique a pris une 
mesure qui pourra avoir les plus grandes consequences pour le 
developpement du droit de la guerre maritime. On sait que 
I'Amiraute a mis a la disposition des steamers de quelques lignes 
un certain nombre de pieces, avec munition, par navire ; de 
meme I'Amiraute, etc. charge de donner, I'instruction necessaire 
aux equipages de ces navire. Un nombre considerable de navire 
anglais ont deja ete armes de la sonte et d'aprfes une communication 
que le premier Lord de I'Amiraute, M. Churchill, a faite a la 
Chambre des Communes le 17 mars 19 14 il y en aura 70 au 
commencement de 1915. (Parliamentary debates, 17 March, 1914, 
pp. 1921-1922.) 

2. Si le gouvernemente britannique continue a proceder de 
cette manifere et si d'autres gouvernement suivanl I'exemple donne, 
il est ehir que le flotte de commerce du monde, pacifique jusqu'a 
maintenant, sera transforme en grande partie in flotte arme. Le 
droit de la guerre maritime moderne qui limite Taction guerrifere 
aux navire de guerre proprement dits, sera alors substitue a la 
suite d'une evolution retrograde par un etat de choses comme ou a 
comme au 18°'° sifecle quand chaque navire de mer pourvait etre 
navire de guerre, si bon lui semblait. 

3. Nous n'ignorous pas que I'Amiraute britannique a declare 
armes les navires de commerce dans le seul but de les rendre a 
meme de se defendre contre des navires de guerre auxiliaires qui 
desireraient les arreter en vue de les nimer devant la juridiction 
des prises et point du tout pour leur faire jouer un role offensif. 
Aussi bien les canons ne se trouvent-ils que sur la poupe des 
navires ; M. Churchill, interpelee a cet egard, a du reconnaitre 
cependant que cette position des pifeces ne saurait empecher un 
navire de commerce de se defendre contre un ennemi qui I'attaque 
un fare (Chambre des Communes, 17 mars 1914)- Mais a part 
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cela il est evident que les capitaines anglais sont de trop bons 
marins pour ne pas saivir que la meilleure manifere de se defendre 
et souvent de prendre I'offensive le plus est que possible ; et ne 
seraient ils pas aussi de trop bons patriotes pour ne pas enforcer 
le ces echeint une escadre anglaise, et tentor le capture d'un 
navire ennemi plus faible ou de soumettre a une visite un navire 
de commerce neutre ? S'il nous est difficile de croire que les 
navires armes anglais se forneront a la defense centre une tentative 
de capture, nous sommes confirmes dens cette maniere de voir 
par le faite qu'au regard du gouvernement britannique les navires 
in question continueront a etre des navires de commerce; en 
d'autres termes, cela nous parait etre la consequence inevitable, 
que le gouvernement qui les armes n'accepte aucune responsabiJite 
quant a leurs actions (voir les informations fournies par M. 
Churchill, a la Chambre des Communes le ii juin 1913). Eta 
disinteressant gouvernemental absolu — qui semble meme depasser 
le laisserfaire des gouvernements du 18""" siecle a I'egard des 
corsaires de leur nationalite — sera plus dangereux encore quand 
il s'aqua de marins moins scrupuleux que ne le sont les marins 
anglais. 

4. En efifet le developpement de I'institut des navires de 
commerce armes pourra conduire a des consequence bien facheuses : 
comme I'a trfes bien dit le capitaine de frigate de la navire 
neerlandaise, M. Surie,^ ou se garde a leur donner la moindre 
garantie dont on a juge necessaire de munir les navire de guerre 
auxiliaires,le gouvernement n'acceptant meme aucune responsabilite 
pour leurs actions ; mois I'essentiel d'un navire de guerre, il le 
possfedent : ils sont armes et cela par le gouvernement-meme ! 

5. S'il est vrai que le developpement actual des navires 
de commerce armes n'offer pas des garanties suffisantes que ces 
navires se borneront a se defendre centre une arrestation de la 
part d'un navire de guerre ennemi, il est egalement vrai que le 
problfeme des "merchantmen" armes n'est point resolu par le 
simple constatation qu'un navire de commerce a le droit de se 
defendre centre I'arret par un navire de guerre ennemi. Et c'est 
cependant a cette simple constatation que s'arrete p.e. une autorite 
reconnu aucune le professeur Oppenheim de Cambridge. Certes 
son article dans le Zeitschrift fur Volkerrich 1914, p. 154, ne fait 
pas mention des nou\-eaux navires de commerce armes, qui 
cependant ont deja tout de fois donne lieu a des echanges de vues 
dans le parlement anglais, dans I'institut de Droit International 



1 Voir I'article de M, Surie, qui fut delegue technique a la 2™* Conference 
de la Paix ainsi qu'a la Conference de Londres, du la Nieuwe, Rotter- 
datnsche Courant du JO et du II Juin, 1913, 
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(Session de 1913, XXVI., p. 520), ainsi que dans les periodiques 
et la presse. En effet M. Oppenheim se borne a combattre la 
thfese que le conseiller au ministfere de la marine a Berlin, le 
Docteur Schramm, a defendre dans son. " Das Prisenrecht in sein 
au neirestur Gestalt " (1913), savoir que la resistance d'un navire de 
commerce contre un navire de gueire ennemi constitue un acte 
illegilime.' Mais si M. Oppenheim laisse a ses lecteurs le soin ce 
tirer la conclusion de sa manifere de voir opposee a celle du 
Dr. Schramm, en expriment le voeu que la 3"°° conference de la 
paix s'associ&re a cet egard au vote de I'lnstitut de Droit Inter- 
national, qui dans son menuel des loi de la guerre maritime de 1913 
a declare licite la defense d'un navire de commerce contre ratlaque — 
nous reviendrons sur ce mot — d'un navire ennemi, il est clair qu' 
au fond son article constitue une defense de la nouvelle creation de 
I'Amiraute britannique et que sous ce rapport il partage le point de 
vue de Lord Reay ; en eflfet celui-ci est d'avis que le texte este par 
I'lnstitut ferait disparaitre tout objection sur le point de favoir s'il 
est legitime d'armes des navires de commerce sans les militariser. 
(Session de 1913, XXVI., p. 520.) 

6. Remarquons ici que M. Oppenheim ne nous semble pas 
avoir reussi a refuter la thfese du Dr. Schramm et de ceux qui sont 
d'avis que d'apres le droit actuel la resistance d'un navire de 
commerce contre son arret par un navire de guerre ennemi est sont 
aussi bien illicite que la resistance contre un arret legitime quel- 
conque, p.e. celle d'un navire de commerce neutre par un croiseur 
ennemi que I'article 63 de la Declaration de Londres declare 
illicite expressis verbis. Nons ne saurions pas conceder a 
M. Oppenheim qu'un navire de guerre ennemi ait le devviy 
d'arreter un navire de commerce de I'adversaire, alors qu'il a le 
droit d'arreter un navire de commerce neutre ; mais cette distinction 
specifeuse, meme si elle etait juste, ne pourrait en anam cas charger 
le caractSre de police licit dont est revetue d'aprfes le droit 
actuel I'arrestation d'un navire en vue de le meuer durnt la 
juridiction des prises.. 

M. Oppenheim s'afforce aussi de prouver que I'equipage d'un 
navire de commerce possfede la qualite de belligerent et qu'elle a 
par la le droit de se defendre contre une attaque d'un navire de 
guerre ennemi. Mais si I'equipage d'un navire de commerce 
possfede la qualite de belligerent, pourquoi alors ne lui accorder 
qu'une moindre partie des facultes d'un belligerent in optima 
forma ; uniquement le droit de se defendre ? L'analogie avec 
I'article 2 du rSglement concernant les loi et continues de la 
guerre sur terre sur laquelle s'appuie M. Oppenheim, ne nous 
semble point concluante, etant donne que la population dans les 
circonstances prevues par cette disposition possfede tous les droits 
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de belligerent; or d'aprfes 1' Article 2 elle peut "combattre" 
I'ennemi et son action n'est point restreint a la defense. 

7. Si I'argumentation de M. Oppenheim ne nous a pas 
convaincre, il se comprend cependent qu'on puisse avoir des vues 
differentes quant a la question de savoir si une navire de commerce 
a ou n'a pas le droit de se defendre contre un navire. de guerre 
ennemi qui vent I'arreter. Mais a qui ne se comprend pas si aisement 
c'est qu'on puisse se borner a constater qui cite, faculte existe sans 
se demander si un tel droit defense — favorise et stimule dernifere- 
ment d'une manifere absolument inconnue jusqu a present par le 
gouvernement britannique qui pour le reste se desinteresse des 
consequences — n'est pas de nature a produire des consequences les 
plus facheuses. 

8. Nous avons tache demonlier qui c'est en effet le cas et que 
si les " arm.ed merchantmen " devaient se developper dans le sens 
inanguri par le gouvernement anglais, cela signifierint le retour au 
regime qui a precede les grandes reformes du droit maritime. A 
cete epoque le droit de capturer les naivres de commerce ennemis 
ne s'exer9ait pas seulement par des navires de guerre, mais surtout 
par d'autres navires de commerce, mumis de lettres de marque, 
i'histoire de ces corsaires, avids de gain, ou le sait, c'est I'bistoire de 
I'arbitraire an plus haut degre et il se comprend qui vis-a-vis de tant 
d'arbitraire le fameux juge anglais Scott accordat en 1804 aux navires 
de commerce un droit de defense contre I'arrestation par un navire 
ennemi. Depuis, le droit maritime s'est developpe dans un sens 
qui cent de plus en plus i'arbitraire : surtout, la faculte d'arreter 
des navires de commerce n'apportient plus qu'aux navires de 
guerre, la course etant abolii ; de considerables exemption ont ete 
apportion au droit de capture ; si ce droit existe encore, son 
exercice est soumis a une rfeglementation trfes stricte tant en ce qui 
concerne les navire de guerre arretant, que por rapport a la 
juridiction de prises. Si Lord Stowell etait appele a se prononcer 
comme juge en 1914, il forait probablement justice a ces modifi- 
cations profondes qu'a subies le droit maritime dans le dernier sifecle 
et se "res judicate " de 1804, aurait pour lui probablement moins 
d'autorite qui de parait I'avoir pour M. Oppenheim. 

9. II est difficile a predire quel sera le developpement de la 
nombre categorie de navires de mer. En toute ces a developpement 
sera hinterment influence por I'attitude qu'adoptment a I'egard des 
" armed merchantmen " les compagnies d'assurances. Pour le 
moment d'autres gouvernements ne semblant pas encore avoir suivi 
I'exemple donne par I'Amiraute britanniqne. Toutefois le nombre 
des navires armes sous pavilion anglais augmente toujours et 
les autres gouvernement seront par la obliges de se demander 
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quelle dura etre leur attitude vis-a-vis de ces navires tan ten temps 
de paix qu'on temps de guerre. Est-ce que produit inre guerre 
anglaise les puissances neutres ne violonient pas leurs denvies 
re admettant dans leurs ports et eaux les navires de commerce 
armes? Quelles mesures les puissances neutres devront-elles 
prendre pour prevenir que ces navires armes ne s'arrogant le droit 
d'exercer des mesures de contrainte contre le commerce neutre ? 
Est-ce que la surete generale permet d'admettre dans les ports, 
meme en temps de paix, les navires armes sans qui ils n'aient 
decharge leurs explosifs ? Et quant aux belligerents est-ce qu'ils 
domite reconnoitre a ces navires armes la qualite de navire bel- 
ligerent oil devront-ils les traites d'une autre fa^on etlaquellealors? 

Toutes ces questions et tout d'autres perdrivent leur valeur 
pratique si Ton parvenait a supprimer I'institut des " armed merchant- 
men." Cela ne sera pas facile ! Mais peut-etre y aurait-il des 
rnoyens pour faire abandonner par le Grande-Bretagne la vrie 
dans laquelle son amiraute s'est engagee. II va sans dire que le 
problfeme n'ofFerait pas non plus d'interet pratique si da moins ou 
parvenait a " regulariser " la navires armes ou leur accordant la 
condition juridique de ce qui'ils semblant etre un realite : des navires 
de guerre auxiliaires. L'etude de cette solution devrait embrasser 
aussi la question de savoir si un gouvernement qui arme des navire 
sans accepter la responsabilite der leurs actes, remplit d'une 
manifere suffisante les devoirs que ies membres de le communante 
des nations ont envers leurs confreres. 

lo. Dans tous les ces la nombre des questions brulontes dans 
la sphere du droit de la guerre maritime a ete augmente con- 
siderablement pour le mesure de I'amiraute britannique. Par 
consequent il nous a pour utile que le problfeme soit egalement puis 
a I'ordre du jour dans la International Law Association dont la 
constitution permettra d'envisager le problfeme non pas du point 
de vue des interets sentis a un moment donne pour un certain 
peuple, mais du point de vue de la generalite de nations. 

Une reconsideration du problfeme par la International Law 
Association nous parait d'autant plus necessaire que les discussions 
qui ont amene en 1913 I'institut de Droit International de votre 
I'alinea 4 de I'article 12 du manuel maritime nous semblant, salea 
omin reverentia, trfes pour satisfaisantes. La disposition droit il 
s'agit a la teneur suivante : "11 est toutefois perains aux uns 
et aux autres (navires prives et publics ne constituent pas des 
navires de guerre) d'employer la force pour se defendre contre 
I'attaque d'un navire ennemi." Si I'ou vent avec la majorite de 
I'institut deduire de ce texte le droit d'un navire de commerce de 
se defendre contre I'arret pas un navire de guerre ennemi, ou doit 
admettre aussi qu'une telle qrrestation constitue une attaqne. II nou 
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semble que M.M. Hagerup, Fusinato, von Bar et Triepel qui 
ont soutenu dans la seance de I'lnstitut du 5 aout 1913 que 
Varrit d'un navire du commerce ennemi par un croiseur de 
I'adversaire ne constitue jamais une attaqtie sent parfaitement 
fondes et qui leur argumentation simile plus d'attention de la port 
de rinternational Law Association que ne lui a reconnu I'lnstitut. 

Mais qui qu'ii en soite ce dont il importe surtout de se 
penetrer, c'est qu'une etude serieuse du problfeme des " armed 
merchantmen " n'est pas vidie par I'etude de la question relative 
au droit d'un navire de commerce de se defendre contre I'arret par 
un navire de guerre de la partie adverse. La question qui doit 
dominer tout c'est de savoir si I'interet general permet une mesure 
qui tand a revolutionner le guerre maritime d'une fa(;on houtement 
retrograde et il est a esperer qui ce sera sous cet angle que le 
International Law Association envisager le problfeme. 

VON EYSINGA. 
Leiden, Juillet, 1914. 
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ARMED MERCHANT SHIPS. 

BY 

A. PEARCE HIGGINS, LL.D. 



I. 

Introductory. 

So long as the rule of capture of private property at sea exists 
unimpaired, States with mercantile marines of any importance will 
find that one of the problems they have to face in war is to defend 
their seaborne commerce, and to attack that of their adversary. 
On the 26th March, 1913, Mr. Winston Churchill, the First Lord 
of the British Admiralty, made an important statement in the 
House of Commons regarding the methods proposed by i^reat 
Britain for the protection of trade. As reported in the Times, 
Mr. Churchill's speech was as follows : — 

" I now turn to one aspect of trade protection which requires 
special reference. It was made clear at the second Hague 
Conference and the London Conference that certain of the Great 
Powers have reserved to themselves the right to convert 
merchant steamers into cruisers, not merely in national harbours 
but if necessary on the high seas. There is now good reason to 
believe that a considerable number of foreign merchant steamers 
may be rapidly converted into armed ships by the mounting of 
■ guns. The seaborne trade of the world follows well-marked 
routes, upon nearly all of which the tonnage of the British 
Mercantile Marine largely predominates. Our food-carrying 
liners and vessels carrying raw material following these trade 
routes would, in certain contingencies, meet foreign vessels 
armed and equipped in the manner described. If the British 
ships had no armament they would be at the mercy of any 
foreign liners carrying one effective gun and a few rounds of 
ammunition. It would be obviously absurd to meet the con- 
tingency ot considerable numbers of foreign armoured merchant 
cruisers on the high seas by building an equal number of cruisers. 
That would expose this country to an expenditure of money to 
meet a particular danger altogether disproportionate to the 
expense caused to any foreign Power in creating that danger. 
Hostile cruisers, wherever they are found, will be covered and 
met by British ships of war, but the proper reply to an armed 
merchantman is another merchantman armed in her own defence. 
This is the position to which the Admiralty have felt it necessary 
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to draw the attention of leading shipowners. We have felt 
justified in pointing out to them the danger to life and property 
which would be incurred if their vessels were totally incapable 
of oflfering any defence to an attack. The shipowners have 
responded to the Admiralty invitation with cordiality, and 
substantial progress has been made in the direction of meeting 
it as a defensive measure by preparing to equip a number of 
first-class British liners to repel the attack of an armed foreign 
merchant cruiser. Although these vessels have, of course, a 
wholly different status from that of the regularly-commissioned 
merchant cruisers such as those we obtain under the Cunard agree- 
ment, the Admiralty have felt that the greater part of the cost of 
the necessary equipment should not fall upon the owners, and we 
have decided, therefore, to lend the necessary guns, to supply 
ammunition, and to provide for the training of members of the 
ship's company to form the guns' crews. The owners on their 
part are paying the cost of the necessary structural conversion, 
which is not great. The British mercantile marine will, of 
course, have the protection of the Royal Navy under all possible 
circumstances, but it is obviously impossible to guarantee 
individual vessels from attack when they are scattered on their 
voyages all over the world. No one can pretend to view these 
measures without regret or without hoping that the period of 
retrogression all over the world which has rendered them 
necessary may be succeeded by days of broader international 
confidence and agreement than those through which we are 
now passing." 

On 15th April, 1914, it was stated in the Morning Post that a 
Bill for the establishment of a mail line of armed vessels to 
South American ports had been introduced into the United States 
Senate, with the approval of Mr. Daniels, Secretary for the Navy. 
It would appear that the United States is going further even than 
the British Admiralty in establishing a state-owned line of armed 
mail steamers, and it is of interest to note that the United States' 
Government is also turning its attention to the South American 
trade routes, as it was on ships of the Royal Mail Steam Packet 
Company on this route that guns for defence were first placed. 
There are now between 40 and 50 British merchant ships carrying 
guns for defence and others are in progress of being equipped. 
It has also been stated that German merchant ships are being 
similarly armed.^ 

The reasons for this reversion to a means of defending com- 
merce by arming the ships engaged in trade, a development justly 
characterised by Mr. Churchill as regrettable and retrogressive, 

1 See Morning Post, i6th April, 1914, Merchautmen in war time, where a list of 
British ships already armed is given . 
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are to be found in the methods in which states have, since the 
aboUtion of privateering arranged to increase their fighting forces 
on the outbreak of war by the conversion of certain specially built 
merchant ships into fast cruisers, and to the fact that several 
important naval Powers maintain the right to convert these 
merchant ships into ships of war on the high seas. There are, 
therefore, on all the great trade routes of the world, merchant 
ships which may at a moment's notice, on receipt of a wireless 
message, change their peaceful character and from being com- 
mercial vessels become commerce destroyers. 

This is not the place to deal with the arguments for and 
against the legality of such conversion, we can only take note of 
the fact that the Hague Convention of 1907, for the conversion of 
merchant ships into war ships, and the London Naval Conference 
of 1908-9 left the whole question of the place of conversion open.' 
The possibility of conversion on the high seas is undoubtedly a 
serious menace to great trading states such as Great Britain and 
the United States, both of whom deny the legality of such con- 
version. They have, however, to face the facts and take such 
measures in the defence of their sea-borne trade as shall best 
ensure its continuance in time of war. Already the naval charges 
of many states impose burdens on their peoples of increasing 
hardship, and instead of a great increase of cruisers for commerce 
protection. Great Britain, reverting to a practice common in the 
1 8th and early igth centuries is arming her merchant ships in order 
that they may offer resistance to, and defend themselves against, 
the converted merchant cruisers of her potential adversaries. 
Mr. Churchill expressly stated in the House of Commons in intro- 
ducing the Naval Estimates for the present year that instructions 
are given to the armed merchant ships to attempt no resistance to 
the ordinary ships of war, but only to endeavour to ward off 
attacks of the converted merchant cruiser. The armed merchant 
ship is therefore armed solely for defence, not for attack. 

H. 

Use of Merchant Ships in Wak. 

The laws ot naval warfare are drawn almost entirely from the 
practice of states in the past, in considering, therefore, the position 
of the defensively armed and uncommissioned merchant ship, it is 
the customary law of Nations that is of chief importance. The 
position of these ships and their treatment in the past must 
therefore be first considered. 

1 See "The Conversion of Merchant Ships into War Sliips," in the 
writer's War and the Private Citizen (1912) 113-165. 
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Three Classes to be distinguished. 

Three classes of armed merchant ships may be distinguished 
in the naval wars of the 17th and i8th and early 19th centuries. 

(i) Merchant ships hired or bought by the State for incorporation 
temporarily or permanently into the Navy. — From time to time states 
made up deficiencies in their naval forces by" hiring or purchasing 
strongly built and fast sailing merchantmen. The Dutch in 1652 
made up this deficiency in their navy by hastily arming merchant- 
men, the French did the same in the i8th century, and this was 
also done by England. The merchant captains were frequently 
left in command and were often part owners, with the result that 
they were reluctant to risk their ships. This reluctance was in no 
small degree responsible for the defeat of the English fleet off 
Dungeness on the 30th November, 1652. To remedy this the laws 
of War and Ordinances of the sea published on the 25th Decem- 
ber, 1652 (the first Articles of War to which the English Navy was 
subjected) rendered the captains and ships companies displaying 
reluctance to engage, and those guilty of slackness in defending 
a convoy liable to the penalty of death. It was further ordered 
that captains of hired ships should be " chosen and placed by 
the state," and other officers were " likewise to be approved of." ' 
These vessels were in all respects men-of-war and call for no 
further consideration. 

(2) Privateers. — The terms " privateer " or "private men of 
war," and " letter-of-marque ships " were in the latter part of the 
18th century convertible. " Privateer " does not appear in use till 
the time of Pepys, and in 171 8 it is not used in the issue of 
" Instructions for such merchants and others who shall have letters 
of marque or Commission for Private men of War against the King 
of Spain." There was at one time in England a distinction between 
Privateers and Merchant vessels furnished with letters of marque 
"The one being entitled to Head money and the other not, but" 
said Sir W. Scott in the case of the Fanny (1814) " that distinction 
had been entirely done away with."- Privateers were vessels 
owned and manned by private persons but granted the authority 
of the state to carry on hostilities, they were used to increase 

' J. R. Tanner in Cambridge Mod. Hist, iv, 474. 

2 I Dods. 443. Head money was paid to encourage ships of war and 
privateers to attack war ships and privateers of the enemy. There was a tend- 
ency to seek out rich merchantmen on account of their value in prize money, 
and by the Prize Act, 1805 (Sec. 5) £5 was to be paid for every man who was 
living on board the ship which was taken, sunk, burnt or otherwise destroyed at 
the beginning of the attack. Originally it was the reward of actual combat 
only ; later, of the capture alone, whether with or without actual fighting. (The 
Ckrinde, 1 Dods. 436.) 
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the naval force of a state " by causing vessels to be equipped 
from private cupidity, which a minister might not be able to 
obtain by general taxation without much difficulty." ' In 
practice any prizes they captured were adjudged to their 
owners. British revenue cutters, though fitted out, manned and 
armed at the expense of the Government were given letters 
of marque and were held to be private ships of war.^ Privateers 
did not confine themselves to attacks on the enemy's commerce, 
in many cases they combined this with trading''; thus East 
Indiamen were usually furnished with letters of marque, not 
for the purpose of enabling them to defend themselves, but to ensure 
to the owners and crew, prize money and head money in case they 
captured their assailant. 

The learning on the subject of privateers, of which there is a 
large body, may, however, since the Declaration of Peace, 1856, by 
which " Privateering is and remains abolished " be considered as 
obsolete as between the parties to the Declaration. Their modern 
substitutes, the converted merchant cruiser, are of a very different 
character, and, as between the parties to the Sixth Hague 
Convention, 1907, and so far as they conform to its terms, are on 
the same footing as warships and subject to the " direct authority, 
immediate control and responsibility of the Power whose flag they 
fly " (Art. i)''. 

(3). The defensively armed hut uncommissioned merchant ship. The 
practice of ships arming in self-defence is a very old one. The seas 
were often infested with pirates, and when later, privateering was 
the normal method of attacking commerce, merchant ships were 
forced either to sail in convoys or to arm themselves ; often they did 
both. Ships sailing on the Indian and American voyages, and even 
those in the Levant trade, carried large crews, heavy guns and a 
complete equipment.^ 

But, in the 17th century, arming was made compulsory in 
England. A Proclamation of Charles I. of 1625 appears to be one 
of the earliest orders issued in England, compelling merchant ships 
to arm in their own defence. The most important order, and one 
to which reference was frequently made on subsequent occasions 
during the 17th and i8th centuries was an Order in Council of 

1 W. O. Manning. Law of Nations (1875) 157. 

2 The Helen, 3. C. Rob. 224 ; The Sedulous, 1 Dods., 253. 

's e.g. The Fanny, i Dod., 448. 

* For commentary on the Convention see the writer's Hague Peace Conferences, 
315-321, and War and the Private Citizen, 130-136. 

^ J. R. Tanner. Cambridge Mod. Hist., iv., 467, 
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Charles II. of the 4th December, 1672, which was made at a meeting 
at which the King and 26 members were present. Its importance 
warrants its being set forth in full : — 

"His Majesty having taken into his consideration of what 
ill consequences and loss it is, as well as to the whole kingdom, 
as to the persons particularly concerned that merchant ships going 
out on foreign voyages in time of war are not sufficiently provided 
with guns, fire arms and other necessaries for their defence 
against the enemy, as well also that such ships are found 
frequently to forsake their convoys and the rest of their company, 
by which means they fall into the hands of the enemy — It was this 
day ordered by His Majesty in Council, that all masters of 
vessels going out on any foreign voyage, as aforesaid, shall before 
they be cleared at the Custom house or permitted to sail out of 
any port of this kingdom on their respective voyages give good 
security to the Commissioners and officers of His Majesty's 
Customs that they will not separate or depart from such men of 
war as shall be by His Majesty appointed for their convoy, nor 
from the rest of their company, but that they will keep together 
during such their voyage, and mutually assist and defend each 
other against any enemy to the utmost of their power, in case 
they shall happen to be attacked, and that to this end they will 
take care their respective ships and vessels shall be well provided 
with muskets, small shot, hand grenades and other sorts of 
ammunition and military provisions according to the proportion 
of the men they carry. And of this His Majesty's pleasure the 
Commissioners and officers of His Majesty's Customs, and all 
others whom it may concern are to take notice and have due re- 
gard thereto accordingly." 

Several times during the course of the i8th century, 
merchsnt ships were ordered to arm in self-defence, so as to 
avoid the necessity of sailing with convoys. In order to ascer- 
tain that no ammunition was sold and that the ship fought only 
in self-defence, the master had to account for any expenditure 
of ammunition. Owing to the great demand for sailors to man 
the fleet during the Napoleonic era, a demand which was en- 
forced by empressment, there was a lack of able-bodied seamen 
for ships of the British mercantile marine ; compulsory arming 
fell in abeyance, and compulsory convoy was enforced. Still 
many ships carried arms for their own defence, and ships so 
armed were distinguished carefully by Prize Courts from those 
with Letters of Marque. The British Prize Court stated in one 
case: "They may be armed only for their own defence, as they 
have no commission to act offensively they cannot be considered 
legally as ships of war, to the effect of entitling the captors to 
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head money." ' And in 1815 Chief Justice Marshall of the United 
States Supreme Court said : " In point of fact, it is believed 

that a belligerent merchant vessel rarely sails unarmed 

A belligerent has a perfect right to arm in her own defence." ^ 

It is thus clear that up to the end of the Napoleonic wars 
merchant ships either were compelled to arm in self-defence or 
armed m order to resist capture." 



III. 

Legal Questions raised by Arming Merchant 
Ships in Self-.defence. 

The situation to-day bears a curious resemblance to that 
which existed a century ago with, however, certain modifications 
resulting from the Declaration of Paris, iSs*^, and the Sixth 
Hague Convention of 1907 which may be considered as a supple- 
mentary and explanatory Treaty. Private merchant ships are 
still constantly hired as transports, though they are not generally 
armed or commissioned, and therefore retain their character of 
merchant ships. Most states have arrangements whereby in time 
of war certain vessels armed by private owners, companies or 
individuals, are taken over by the state and equipped with arms 
and incorporated into the fighting forces of the state. These 
vessels take the place of the old letters of marque or private ship 
of war ; but they are no longer fitted out by private owners for 
their own pecuniary profit, but rank in all respects, when 
conforming to the Sixth Hague Convention, as public ships of 
war. 

1 By the Court in Several Dutch Schuyts, 6 C. Rob. 48. This was a claim for 
head money for the capture of armed, but uncommissioned Dutcli transports. 

2 The Nereide. 9 Cranch, 388. 

3 The evidence of ihe arming of merchant ships and of their defending 
themselves from attack is to be found in such works as R. Beatson's Naval and 
Military memoirs and naval histories in general and in the records preserved in 
the British Pubic Record Office, Admiralty Secretary " In-leiters " — Captain 
B. W. Richmond, R.N. has kindly given me reference to several cases, such as 
the despatch from Admiral Sir Chaloner Ogle of ist December, 1743, the 
capture of the San Domingo Convoy on 20th June, 1747, the action betwean 
Commodore Barnett and three French-China merchant ships on 25th January, 
1745 (see Beatson, i. 258). In the case of the San Domingo Convoy, Beatson 
gives a list of the captured ships (i. 343) but does not mention whether they 
were armed or not, the original papers show that with few exceptions all wete 
armed. In the Battle of Finisterre, 3rd May, 1747, the four armed French 
East India merchant ships, Philibert, Apollon, Tlietis and Dartmouth sailing 
under convoy took part (Beatson, i. 341). 
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And lastly there is a return to the armed and uncommissioned 
merchant ship, not armed compulsorily under an Order in Couiicil 
but armed at the expense of the state, by the willing co-operation 
of the owners. 

I am not concerned here with the policy, expediency, or 
efficacy of the method which Great Britain and the United States 
are adopting as an additional protection to their sea-borne commerce ; 
there are, however, several points of International Law in regard 
to these armed merchant ships which their re-introduction makes of 
practical importance. Those to be dealt with in this paper are (a) 
The right of such vessels to arm and defend themselves — (b) The 
consequence of a successful resistance and capture of the assailant — 
(c) The liability to condemnation of neutral cargoes on board 
enemy merchant ships. 

(i) The right of a Merchant Ship to arm in self-defence. Opinions 
of Pyize Courts in England and the United States. 

(i) It is of interest to note that the late Professor Freeman 
Snow in his International Law, the and edition of which was pub- 
lished at Washington in 1888, anticipated the action of Great 
Britain and the tjnited States. He said " It may be reasonably 
expected in coming naval wars that steamers of the great mail lines 
will be armed so as to defend themselves from attack, rather than 
seek convoy, and the defence will be legitimately carried to the 
point of seizure of the attacking vessel, or a recapture if once taken. 
Without a proper commission, a private vessel, however, should 
act only directly or indirectly on the defensive, and not go out of 
the way to capture enemy vessels. It cannot, of course, take any 
belligerent action towards vessels of a neutral power" (p. 83). 
This statement may be taken as embodying the rule generally 
acknowledged by England and American judges and writers. The 
right of an armed, but uncommissioned, merchant ship to resist is 
expressly laid down by Sir William Scott (afterwards Lord 
Stowell) in the Catherina Elizabeth.'^ 

" If a neutral master attempts a rescue, he violates a duty 
which is imposed upon him by the Law of Nations— to submit to 
come in for enquiry as to the property of the ship or the cargo— 
and if he violates that obligation by a recurrence to force, the 
consequence will undoubtedly reach the property of his owner, and 
it would, I think, extend also to the confiscation of the whole 
cargo entrusted to his care and thus fraudulently attempted to be 
withdrawn from the rights of war. With an enemy master the 
case IS very different. No duty is violated by such an act on his part— 
Lupwn aunbus teneo—a.nd if he can' withdraw himself he has a right 
so to do." 

' 5 C.Rob. 232. 
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The following extracts from the judgment of Chief Justice 
Marshall in the Nereide^ also show that the law of the United 
States was the same : — 

" The argument respecting resistance stands on the same 
ground with that which respects arming. Both are lawful. Neither 
of them is chargeable to the goods or their owner, where he has taken 
no part in it. They are incidents in the character of the vessel, 
and may always occur where the cruiser is belligerent." 

" The Nereide was armed, governed and conducted by bel- 
ligerents It is true that on her passage she had a right 

to defend herself, did defend herself, and might have captured an 
assailing vessel ; but to search for the enemy would have been a 
violation of the charter party and of her duty." 

Modern Naval War Codes. 

The right of resistance of merchant ships is recognised either 
directly or inferentially by the following National Codes or Naval 
Instructions : — 

The U.S. Naval War Code (igoo). Article lo, para. 3 : " The 
personnel of merchant vessels of an enemy, who in self defence 
and in protection of the vessel placed in their charge, resist an 
attack, are entitled, if captured, to the status of prisoners of war." 

The Italian Codice per la Marine Mercantile (1877), Article 209 : 
" Merchantmen, on being attacked by other vessels, including 
war vessels, may defend themselves against and even seize them." 

The Russian Prize Regulations (1895), Article 15 : "The right 
to stop, examine, and seize hostile or suspected vessels and 
cargoes belongs to the ships of the Imperial Navy. Vessels of 
the mercantile navy have a right to do so only (i) when thej 
are attacked by hostile or suspected vessels," &c. 

Opinions of International Lawyers. 

This rule is also recognised by writers of weight and authority 
in Great Britain,^ the United States," Frarjce,' Italy,^ Belgium 
and Holland.'' 

1 9 Cranch, 388. 

2 Hall, 456 ; Oppenheim, ii. 85 ; Phillimore, iii, § 339 ; Twiss ii, § 97. 
8 Snow, 83, 84 ; Wheaton, § 528 ; Stockton, 179. 

■• De Boeck, De la Pfopriiti privie ennemie, Sec. 212 ; C. Dupuis, Le droit de la 
gvtm maritime (1899), 121. 

5 P. Fiore, §§ 1627, 1698. ^ E. Nys, iii, 181 (igo6). 

' J. H. Ferguson, § 225. 
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Lastly, the Institute of International Law at its meeting at 
Oxford in 1913, by Art. 12 of the Manuel des his de la guerre maritime 
which it then adopted laid down the following rule : — 

" La course est interdite. En dehors des conditions deter- 
minees aux articles 5 et suivants,les navires publics et les nayires 
prives, ainsi qui leur personnel, ne peuvent pas se livrer a des 
actes d'hostilite contre I'ennemi. 

II est toutefois permis aux uns et aux autres d'employer la 
force pour se defendre contre I'attaque d'un navire ennemi."' 

The discussion at the Institute showed that there was some 
opposition to the second paragraph of the Article. Professor 
Triepel, of Berlin, desired to obtain its suppression, on the ground 
that an enemy merchant shp had no right to resist capture (as 
distinct from attack)^ while Prof. Niemeyer supported its sup- 
pression on the very difterent ground,'' viz., that to insert such a 
provision was equivalent to conceding that a contrary opinion was 
possible ! Ultimately the Article was voted by a large majority. 

The view unsuccessfully put forward by Prof. Triepel at 
Oxford has since been advanced by Dr. George Schramm, legal 
adviser to the German Admiralty, in his " Das Prisenrecht in seiner 
neusten Gestalt" (1913) pp. 308-310. This author attempts to 
prove that "from the point of view of the modern law of war" 
there is no legal foundation for the rule allowing a merchant ship 
to defend itself, and he carries on the same line of thought in regard 
to the treatment of the crew of such a ship when he says " .t would 
have to be decided whether the hostilities were committed by 
members of the crew who are enrolled in the enemy forces or not. 
The former would be made prisoners of war, according to the 
analogous application of Art. 3 of the Regulations of the Laws and 
Customs of land warfare ; the latter would have forfeit- d treatment 
as peaceful subjects of the hostile state, according to usages of war 
they would be subject to the criminal law of the captor state " 
(P- 357)- 

Professor L. Oppenheim has dealt faithfully with Dr. Schramm's 
views in the Zeilschrift filr Volkervecht for April, 1913.'' He has 
written therein what appears to me to be " une reponse sans replique." 
I do not propose to enter into the details of the arguments advanced, 
I shall content myself with a summary of what in my opinion is 
the present position. 



1 Annuaire (1913), 644. 2 Ibid, 516, 517, s Ibid, 519. 

' Die Stellung der feiiidlichen Katiffahrteischife iin Scekrieg. Vol. 8, pp. 154-169. 
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The right of a merchant ship to defend herself, and to be 
armed for that purpose, has not, ,so far as I am aware, been 
doubted for two centuries, until the question has again become one 
of practical importance. The historical evidence of the practice 
down to the year 1815 is overwhelming. Dr. Schramm in his 
elaborate denial of the right, fails to distinguish between the 
position in which a belligerent warship stands to an enemy merchant 
ship, and that in which it stands to a neutral merchant ship. This 
failure is important, and goes to the root of the matter, for whereas 
the visit of a belligerent warship to an enemy merchant ship is, 
under existing law, merely the first step to capture and is itself a 
hostile act, and is undertaken solely in order to enable the captor 
to ascertain that the ship is one which is not exempt by custom, 
treaty, or convention from capture ; the visit to a neutral ship 
though justified by the fact of the existence of war is not a hostile 
act. By long custom a belligerent warship has a right of visit and 
search of all neutral merchant vessels, and this right is exercised in 
order to ascertain whether a vessel is in fact neutral, and not 
engaged in any acts such as attempting to break blockade, the 
carriage of contraband, or the performance of any unneutral service 
which would justify its detention and condemnation. " It has been 
truly denominated a right growing out of, and ancillary to the 
greater right of capture. Where this greater right may be legally 
exercised without search [as in the case of enemy ships] the right 
of search can never arise or come into question." ' A belligerent 
warship has a right to capture an enemy merchant ship, and the 
latter is under no duty to submit, it has a corresponding right to 
resist capture which is an act of violence and hostility. By 
resisting the belligerent violates no duty, he is held by force and 
may escape if he can. But forcible resistance, as distinct from 
flight, on the part of a neutral merchant ship is universally admitted 
as a just ground for the condemnation of the ship,^ for a neutral is 
under a duty to submit to belligerent visit. 

(2) Position of Crews of Captttred Merchant Ships. 

(2) Another important point differentiates the neutral from 
the belligerent merchant ships, namely the position of their crews 
when the ships are detained. The officers and crew of an enemy 
merchant ship, even if they offer no resistance to capture become 
prisoners of war, while the officers and crew of a neutral do not. 

The United States Naval War Code in the passage already 
cited (Art. 10) recognises that the personnel of merchant vessels 

1 Marshall, C. J. in the Nereide, 9 Cranch, 388. 
8 See Declaration of London, Art. 63. 
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of an enemy who in self-defence and in protection of the vessel 
placed in their charge, resist an attack, are entitled, if captured, 
to the status of prisoners of war and Dr. F. Terels who was 
formerly legal adviser to the German Admiralty quotes this with 
approval.^ But this view is based according to Dr. Schramm on 
a complete misunderstanding of the modern conception of the 
legal regulations of war as an armed conflict between states. 
Enemy merchant seamen have, however, for centuries been liable 
to this treatment whether they resist capture or not,_ in conse- 
quence of their fitness for use on ships of war,^ and this fact has 
an important bearing on the question of their resistance to capture. 
It may, however, be truly said that by virtue of the Eleventh 
Hague Convention, 1907, officers and members of the crew of a 
captured e.emy merchant ship who are subjects of the enemy 
state, are entitled to be released if they give a written promise 
not to engage while hostilities last, in any service connected 
with the operations of war (Art. 6). But if they refuse to give 
their parole, and by the laws of some state, such as- Spain they 
were formerly, at any rate, forbidden to give such promises," 
they remain prisoners of war, therefore the crew in defending 
their ships are defending themselves and their liberty; for release 
on the terms of the Convention is but a modified liberty. The 
Eleventh Hague Convention recognises that the crews of merchant 
ships are liable to be made prisoners of war by providing for 
their Hberation on parole, but Article 8 states that the pro- 
visions of the preceding Articles allowing release on parole, " do 
not apply to ships taking part in hostilities." Crews who 
forcibly resist visit and capture cannot therefore claim to be 
released — they remain prisoners of war. If an enemy merchant 
ship is called on to stop, the crew can, if they wish, " submit to 
capture and thereby have their freedom restricted, or they may 
resist and as a result be overpowered. In case they choose the 
latter course, their potential membership turns into actual mem- 
bership of the armed forces of their state, and if overpowered 
they become prisoners of war. In case they choose the former 
course, their merely potential membership of the armed forces of 
their state, remains intact, and they must either give parole or 

1 " Gegen das Personal des Schiffsbesatzung soil in iibrigen eine vorlaufige 
Zuriickhaltung an Bord soweit zulassig sein, als dessen Vernehmung fur die 
Feststellung des Tatbestandes erforderlich erscheint, und es soil diesen Leuten 
eine anstandige Behandlung zu teil werden. Dem entsprechen auch die folgeri- 
den Festsetzungen in den Artikeln 10 und 11 desN.W.C. (Das Internationale 
Seerecht, ed. 1903, p. 191). 

2 W. E. Hall. International Law (5 ed.) 407. Hall's note on Bismarck's 
denial of the right to treat merchant sailors as prisoners of war is emphatic, 
D'jt, in my opinion by no means too strong. See F. Perels Da$ Internationale 
Seerecht, 191. 

8 J. B. Moore. Digest of International Law, vii., 371. 
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become prisoners of 'war."' It would appear, however, that this 
Convention " is only applicable between the contracting Powers, 
and only if all the belligerents are parties to the Convention." 
(Art. 9). Among the Great Powers, Russia has not signed, and 
Italy has not ratiBed the Convention, and many of the other 
Powers, e.g., Bulgaria, Greece, Montenegro and Servia have not 
ratified it. Where such a Convention is not legally applicable, 
any of the belligerents may, of course, mutually agree to its terms 
being carried into effect. 

(3.) Crews of armed merchant ships are lawful belligerents. 

(3) The chief reason why in land warfare special require- 
ments and organisation are necessary to confer the privileges of 
lawful combatants or armed bodies of men, is to ensure that the 
peaceful artisan or agricultural labourer shall not change his 
character from day to day. If he is to have the immunities of a 
non-combatant that character must be clear and unequivocal. 
But even in land warfare, Article 2 of the Hague Regulations 
makes provision for the exceptional case of the spontaneous 
resistance of the inhabitants of a territory who rise at the approach 
of an invader, and grants them belligerent rights if they do not 
comply with all the requirements of Article i, but only " carry 
arms openly and respect the laws and customs of war." The crew 
of a merchant ship is a body of men acting together in defence of 
their ship and their liberty, a body of identifiable individuals who 
by the customary law of nations have received combatant privi- 
leges when resisting capture by an enemy war ship. They offer a 
striking analogy to the spontaneous rising of the inhabitants of an 
unoccupied territory, who have now received by Convention the 
right which merchant sailors have had for centuries. 



IV. 

A DEFENSIVELY ARMED MERCHANT ShIP, IF ATTACKED, MAY 
LAWFULLY CAPTURE ITS AsSAILANT. 

Should the resistance of the crew of a defensively armed, un- 
commissioned merchant ship be so successful as to enable them to 
effect the capture of their assailant, such captured ship is good 
prize as between the belligerents. But the right of the captors to 
Prize money in respect thereof, is a matter of municipal legislation. 
The general rule of English law, as stated by an Order in Council 
of 4th January 1666, was that " all ships and goods casually met at 
sea and seized by any vessel not commissioned do belong to the 
Lord High Admiral." Some four years later, in order to encourage 

^ L, Oppenheim. Op. cit. 164. 
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masters to fight their ships more stoutly against pirates, a statute 
was passed (22 and 23 Car., ii, cap. 9. (i)) modifying this rule and 
providing that " in case the company belonging unto any ^^nglisn 
merchant ship shall happen to take any ship, which ship shall hrst 
have assaulted them, the respective officers and mariners belonging 
to same, shall after condemnation "of such ship and goods have and 
receive to their own proper use such part and share thereof, as is 
usually practised in private men of war." 

The rule of law laid down by the Order in Council of 1666 has 
been observed in England since that date, such goods and ships 
taken by uncommissioned ships belong to the Crown as Droits of 
Admiralty. The present law is contained in the Naval Prize Act, 
1864, section 39—" Any ship or goods taken as prize by any of the 
officers and crew of a ship other than a ship of war of Her Majesty 
shall, on condemnation, belong to Her Majesty in Her office of 
Admiralty." The Naval Prize Bill introduced inigii, and rejected 
by the House of Lords contained a similar clause. 

The law of France was formerly the same as that of England, 
but to-day the prize is given to the captor. A similar rule prevails 
in Holland.' 

V. 

The Position of Neutral Goods on board defensively 

ARMED Merchant Ships. 

The re-introduction of the armed merchant ship raises another 
question which is of importance to neutrals, viz., how far a neutral 
merchant has a right to lade his goods on board an armed enemy 
vessel, and what will be the consequence of resistance on the part 
of the enemy master. This question was discussed by the Prize 
Courts of Great Britain and the United States during the war of 
1812-14. The cases dealing with this matter are the Fanny^ in 
England, and the Nereide^ and the Atalanta^ in the United States. 

' "En France, sous I'ancien regime, les prises faits «« se defendant etaient 
acquises a I'amiral ' dont la generosite le porlait, la plupart du temps, k en faire 
don au capteur, en recompense de sa bravoure,' au temoignage de Valin et 
d'Emerigon. Aujourd'hui, aux termes de I'art 34 de I'arrfite du 2 prairial an xi, 
la prise faite par un batiment atiaqu^ qui parvient k s'emparer de I'aggre.-seur 
est acquise au capteur; I'art. 34 a el6 assez frSquemment applique parte Conseil 
des Prises dans les guerres de I'Empire. La treme i^gle est admise, notam- 
ment en HollaEd." C. De Boeck PropriHi pnvie, ^ 212. Prof, de Boeck adds 
the following footnote — "Quant a la prise qu'iin navire non commission^ et arme 
pour sa defense aurait faite en attaquant, elie est bonne quant 4 I'ennerai, mais 
confisquee au profit de I'Etat ; I'auteur pourra radme etre [ oursuivi et condamn^ 
comme pirate." 

See also Abdy's edition of Kent's /«f««a//0Hfli Law, 246; E. Nys, Le Droit 
International, (1906) iii, 181. 

2 I Dod, 448. » 9 Cranch, 387. 

» 3 Wheaton Rep., 400 (see on this subject Wheaton, Elements, § 529 and 
Dana's note) ; R. Wildman, Institutes of International Law, ii 126, 
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In the Fanny neutral goods were laded on an armed merchant ship 
furnished with letters of marque, the neutral having knowledge of 
the facts. Sir W. Scott held that a ship furnished with a letter of 
marque was manifestly a ship of war, and could not be otherwise 
considered though she acted in a commercial capacity. The 
mercantile character being superadded did not predominate over or 
take away the other. A neutral subject was entitled to put his 
goods on a belligerent merchant vessel subject to the right of the 
enemy who might capture the vessel, but had no right under the 
modern practice of civilized states, to condemn the neutral property. 
Neither would the goods of the neutral be subject to condemnation, 
although a rescue should be attempted by the crew of the captured 
vessel, for that was an event, which the merchant could not have 
foreseen. But if he put his goods on board a ship of force, which 
he had every reason to presume would be defended against the 
enemj' by that force, the case then became very different. It was 
clear, he held, that if a party acted in association with an hostile 
force, and relied upon that force tor protection, he was pro hoc vice 
to be considered as an enemy. In the American case of the Nereide 
which was subsequently affirmed in the Atalanta, the Court was 
divided. Five judges sat, two (one of whom was Chief Justice 
Marshall) decided in favour of the neutral claimant, two (one of 
whom was Mr. Justice Story) against him, and the majority was 
obtained by the course taken by Mr. Justice Johnson, who decided for 
the neutral on special grounds, though in the Atalanta he gave his 
adherence to the general principle laid down by Marshall, C.J. 
The dissenting opinion of Story emphasised a fact on which the 
majority laid no stress, viz., that the vessel was sailing under 
enemy convoy, and that the claimant, being the charterer of the 
whole vessel, had bound her to sail under this convoy : that the 
vessel was captured with the claimant on board, while accidentally 
separated from the convoy and endeavouring to rejoin it. The 
case of the Nereide differs in an important point from the Fanny, 
in that it appears to have been an uncommissioned armed 
belligerent merchant vessel which resisted capture : whereas 
the Fanny was a commissioned ship of war. The Nereide, however, 
was under enemy convoy, and it is submitted that the dissenting 
judgment of Story is on the facts of the case more in accord with 
the principle of unneutral conduct. 

Since these cases were decided, the parties to the Declaration 
of Paris have agreed that neutral goods, with the exception of 
contraband of war, are not liable to capture under the enemy's 
flag (Art. 3), and that privateering is and remains abolished (Art. i). 

It does not appear that there is a definite decision on the question 
as to the fate of neutral goods laden on a defensively armed and 
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uncommissioned enemy merchant ship either in Great Britain or 
the United States. Sir W. Scott, in the Catherina Elizabeth, stated 
that in case of rescue by the capturing ship, neutral goods would 
be free. Between such an attempt made after capture, and a 
resistance to capture involving an attempt to take the assailing 
vessel previous to capture "there does not seem to be a_ total 
dissimilitude."' It is submitted that in such a case the opinion of 
the American Court in the Nereide will probably be that which will 
be adopted, namely, that neutral goods placed on an uncommissioned 
armed merchant vessel belonging to a belligerent, and resisting 
capture^ are not subject to condemnation if the armament be 
entirely and exclusively the act of the belligerent owner, and the 
resistance in no degree imputable to the neutral. The Declaration 
of Paris by abolishing privateering left the status of the merchant 
ship untouched. The right of an enemy merchant ship to defend 
herself was unquestioned, as was also her liability to capture. The 
granting of the right to neutrals to send their goods on belligerent 
vessels does not deprive the belligerent of his right to resist 
visit and capture so long as his ship remains an uncommissioned 
ship of war, "a ship of force," to use Lord Stowell's expression ; 
but belligerents, by according neutrals the right, have at the same 
time deprived themselves of the advantage they might once have 
had of saying that the neutral is in fault and his goods are liable to 
condemnation, because the cruiser being armed can the better 
effectuate his right to defeat search or capture. The enemy ship 
and cargo may still be captured as an act of war, but if the neutral 
shipper has done no more than send his goods in an enemy vessel, 
his cargo or its value should be restored.^ 

The majority of the Court in the Nereide appears to have gone 
too far in asserting that as all merchant vessels during war are 
generally more or less armed, it is impossible for a Prize Court to 
distinguish between different degrees of armament. There is a 
great distinction between commissioned and uncommissioned armed 
merchant vessels, the former may, the latter may not act on the 
offensive, and the arguments of Sir W. Scott and Mr. Justice 
Story in regard to the treatment of goods placed on board vessels 
of the former class may well be accepted, but rejected in the case 
of the latter which were not in question. It is submitted therefore 
that neutral cargoes placed on board merchant vessels converted 
into warships under the terms of the Hague Convention, 1907, 
would be liable to be condemned on the principle laid down by 
these two distinguished judges, while those placed on armed but 
uncommissioned merchant ships should, under the Declaration of 
Paris, be released. 



1 The Kenide, g Cr., 388. 

2 See Dana's note in Wheaton's Elements, § 529. 
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PROJET DE CODE INTERNATIONAL 
DE L'AVARIE COMMUNE. 



DE L'ACTE D'AVARIE COMMUNE. 

Section I. — Un acte d'avarie commune est un acte ou une 
s^rie d'actes accomplis dans le but de soustraire k un peril commun 
imminent des biens engages dans une expedition maritime, sur 
Tordre de la personne ayant le commandement du navire, k la 
condition que cet acte soit raisonnable, effectue volontairement, 
et ne puisse etre considere comme un incident ordinaire de voyage. 

DES PERTES CAUSEES PAR L'ACTE D'AVARIE 

COMMUNE. 

Section II. — Toute perte, dommage ou depense qui sent la 
consequence normale d'une acte d'avarie commune sont avaries 
communes et seront r^partis proportionnellement entre les divers 
int^rfits contribuables. 

Toutefois, il n'y aura jamais lieu a contribution pour : 

(a) les dommages ou la perte d'une marchandise pour 
laquelle il aura dte volontairement fait de fausses designations au 
moment de I'embarquement ; 

(b) les dommages ou la perte d'une marchandise charg^e 
sur le pont, sauf le cas oil ce mode de chargement aurait et^ 
oper^ conformement k un usage commercial reconnu ; 

(c) les dommages ou pertes de courrier ; 

(d) toute perte ou dommage qui mdrere en I'absence du 
peril menafant I'ensemble de I'aventur dtait inevitable au moment 
oil I'acte d'avarie commune a et^ accompli, ou encore qui se 
serait produit par la suite, independemment du mfime p^ril et 
avant I'arrivee au lieu du reglement, si aucun acte d'avarie 
commune n'avait 6t6 accompli. 

Section III. — Pertes dues a une Faute. — Le fait que le danger 
ayant donne lieu au sacrifice serait la consequence d'une faute 
commise par I'une quelconque des parties interessees dans 
I'aventure est sans influence sur Taction en contribution, le tout 
sauf recours possible des autres parties centre I'auteur de la faute. 
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Section IV. — Interets Contribuables. — Les interdts cort- 
tribuables sont les suivants : 

Le navire, y compris les approvislonnements et le materiel 
d'armement, la carg^aison qui se trouve k bord ou n'est pas defini- 
tivement debarquee au moment ou I'acte d'avarie commune est 
accompli, enfin le fret afferent au voyage en cours, ou lorsque le 
navire dtant sur lest et engag^ par charte-partie, le fret devant 
etre acquis en verdu de cette charte. 

Toutefois, le courrier et les bagages des passagers pour les- 
quels aucune contribution ne peut etre reclamee ne seront pas 
compris parmi les interets soiimis k la contribution. 

Section V. — Lieu du Reglenient. — (i) Le rfeglement (Evalua- 
tion des pertes et des capitaux contribuables) devra fetre Etabli sur 
la base de valeurs prises au premier port de decharge oil le navire 
touchera apr^s I'acte d'avarie commune, ou encore au premier lieu 
oil le voyage pourra etre interrompu. Ce port ou lieu sera appele 
ci-apr^s lieu du rfeglement. 

(2) Lorsque le voyage n'est pas terming au lieu du rfeglement, 
la valeur du navire, des marchandises et du fret k la fin du voyage 
ou au lieu convenu pour le dechargement sera, s'il est possible, 
prise comme base d 'Evaluation au lieu du rfeglement; devront etre 
dEduits de ce cas tous frais d 'assurances et autres encourus ou 
qui auraient ete encourus depuis le lieu de reglement jusqu'au 
dechargement ou a I'achevement du voyage. 

(3) Les dispositions du present article laissent les parties 
libres de determiner le lieu oil le rEglement d'avaries communes 
doit 6tre redige. 

Section VL — Evaluation des Pertes. — Les sommes dues pour 
pertes, dommages ou frais, consequence d'un acta d'avarie 
commune et evalues au lieu du reglement seront ainsi calculees : 

(i) En cas de dommages au navire : le cout raisonnable, 
reel ou estime, des reparations du dommage, y compris, le cas 
echeant, les frais raisonnables d'emprunt des sommes necessaires 
pour les payer : lorsque les reparations seront definitives, des 
deductions de neuf au vieux devront etre faites suivant les bases 
etablies dans I'annexe ci-jointe. 

(2) En cas de perte totale absolue ou relative : la valeur esti- 
mee du navire avant avarie, deduction faite du cout de reparations 
des dommages qui ne seraient pas avaries communes, et, le cas 
echeant, du produit de la vente du navire. 
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(3) En cas de perte d'approvisionnements ou materiel d'arme- 
ment ou dommages occasionn^s aux menus objets : le cout de 
remplacement, deduction faite, le cas ^ch^ant, de la valeur des 
objets avari^s. 

(4) En cas de dommages k la marchandise : la difference 
entre la valeur marchande de la merchandise k V6tat sain et sa 
valeur en son ^tat actuel, sous deduction de tous droits ad valorem 
et de la valeur de tout dommage subi par la marchandise qui ne 
serait pas avarie commvine. 

(5) En cas de perte de la marchandise : la valeur marchande 
qu'aurait eu la marchandise a I'etat sain en cas d'arrivee moins 
la valeur du fret et tous escomptes et frais qui auraient pese sur 
la marchandise a la livraison ; une certaine deduction devra etre 
faite egalement le oas ech^ant representant la valeur du dommage 
qu'aurait pu subir la marchandise en dehors de I'acte d'avaire 
commune. 

(6) En cas de perte de fret : le fret afferent au voyage en 
et qui, sans I'accomplissement de I'acte d'avarie commune aurait 
et^ gagne et aurait eu k contribuer ; seront d^duits les frais 
qu'aurait eu a subir le fret s'il avait et^ acquis ; et quand le voyage 
sera poursuivi viendra ^galement en deduction la valeur du fret 
qui aura pu etre acquis pour les transports de marchandises en 
remplacement de marchandises sacrifices moins les frais qui ont 
ete encourus a cet effet et moins une certaine deduction pour la 
perte de temps occasionnee par la recherche et le chargement de 
la nouvelle marchandise. 

(7) Pour frais et remunerations : leur montant ou valeur reelle, 
pour autant qu'ils soient raisonnables, y compris, le cas echeant, le 
montant raisonnable des frais n^cessites par I'emprunt de I'argent 
necessaire au paiement de ces sommes. 

Toute perte, tous dommages ou d^penses, porteront interet, 
au taux courant, du jour ou ils sont arrives ou encourus au jour 
du rfeglement. 

Section VII. — Evaluation des Interets Contribuables. — 
Devront contribuer a 1 'avarie commune, proportionnellement a leur 
valeur contribuable au lieu du rfeglement, tous les interets qui se 
trouvaient en risque au moment oh I'acte d'avarie commune a 6t6 
accompli, savoir : 

(i) Le navire y compris ses approvisionnements ou materiel 
d'armement sur sa valeur estim^e avant toute reparation moins, 
le cas echeant, les frais de sauvetage. 
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(2) La cargaison sur sa valeur actuelle, deduction falte dii 
fret payable a destination, des frais de sauvetage, de tous droits, 
frais de debarquement et de vente. 

(3) Le fret dfl ou subordonn^ k I'arriv^e k destination, sur 
son montant actuel, moins les frais qui ont du ^tre faits pour le 
gagner et qui n'aureient pas ^t^ encourus si le navire avait ^t^ 
perdu, quand Facte d'avarie commune a ^t^ accompli. 

Au montant de ces valeurs contribuables devront 6tre ajoutees, 
dans tous les cas, les sommes bonifi^es en avarie commune. 

Section VIII. — De I'Exercice de I'Action en Contribution. — 
L'action en contribution d'avarie commune peut 6tre exerc^e de la 
facon suivante : 

(a) toute personne ayant droit k contribution a une action 
contre toute personne passible de contribution. 

(6) le proprietaire du navire ou armateur a un droit r^el 
sur la marchandise sujette k contribution qu'il pourra retenir 
jusqu'au moment seulement ou une caution suffisante, qui pourra 
etre exig^e en argent, lui sera fournie. 

(c) toute personne ayant droit a la contribution pourra agir 
contre 1 'armateur qui n^gligerait d'exercer ses droits sur la 
marchandise ou d'exiger des suret^s suffisantes. 

(d) toute personne ayant droit k la contribution du navire 
aura un maritime lien sur le navire pour serete de cette 
contribution. 

CAS PARTICULIERS D'AVARIE COMMUNE. 

Section IX. — Sont avaries communes, conformement aux 
dispositions pr&edentes du present Code, et pour autant que ces 
dispositions ne seront pas incompatibles avec ce qui suit, les actes 
suivants : 

(a) Jeter a la mer, couper, d^truire ou endommager tout 
ou partie de la cargaison, du navire de ses apparaux ou de son 
materiel. Les consequences de ces sacrifices sont egalement 
avaries communes, comme par exemple les dommages causes par 
I'eau qui s'est introduite par une ouverture pratiqu^e dans le 
but d'effectuer un jet k la mer pour le salut commun. 

(b) faire servir une partie quelconque du materiel du navire 
k un usage auquel elle n'est pas destinfe, ou en user de fa9on 
anormale, comme par exemple se servir des machines ou des 
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voiles pour renflouer un navire echou^ lorsque rechouement n'a 
pas eti un incident ordinaire du voyage. L'avarie commune 
comprend les dommages occasionn^s aux voiles, espars et 
machines ainsi que la valeur du charbon et des approvisionne- 
ments pour la machine consommes pendant I'op^ration. 

(c) eteindre un incendie a bord d'un navire sont en 
echouant ou en sabordant le navire, soit par I'eau, soit par tout 
autre moyen. Toutefois, ne sont pas avaries communes les 
dommages occasionn^s aux parties du navire et de la cargaison 
en vrac ou en colis separ^s atteintes par le feu. 

(d) I'echouement volontaire, sauf le cas oii le navire aurait 
coule ou se serait echou^ inevitablement sur le rivage ou des 
rochers si cette mesure n'avait pas ^te prise. 

(e) bruler comme combustible tout ou partie de la cargaison 
les espars ou autre partie du materiel d'armement. Le navire 
devra rembourser la perte, a moins qu'il ait pris a bord une 
quantite de charbon suffisante. II sera debite de la valuer de la 
quantite est mee de charbon epargne, evaluee suivant le prix 
courant au dernier port de depart du navire et h la date de son 
depart. 

(/) d&harger la cargaison, la mettre sur alleges en un lieu 
ou d'une facon ne pouvant ^tre consideree comme ordinaire au 
voyage. L'avarie commune comprend tout dommage cause 
incidemment au navire ou k la cargaison et toute depense raisonn- 
able occasionnee par ce dechargement, cet allfegement, ainsi que 
par le reembarquement. 

(g) services de sauvetage, ceux de pilotage et de remorquage 
compris, que I'armateur s'engage personnellement a payer en 
retour du travail et de la peine fournie, bien que ce fait soit 
Stranger au contrat de transport. 

DEFENSES FAITES AU PORT DE REFUGE ET 
SUBSTITUTED EXPENSES. 

Section' X. — Les dispositions suivantes sont applicables aux 
depenses faites au port de refuge et aux substituted expenses : 

(a) lorsqu'un navire reldche dans un port ou lieu de refuge, 
ou retourne k son port ou lieu de chargement, a la suite d'un 
accident, d'un sacrifice, ou de toute autre circonstance extra- 
ordinaire ayant rendu cette mesure n&essaire pour le salut 
commun, les depenses faites pour entrer dans ce port ou lieu 
seront avaries communes ; et lorsque il sera r^parti avec tout ou 
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partie de se premiere cargaison, les d^penses encourues pour 
quitter ce port ou lieu et qui sont la consequence de la reldche 
dans le port de refuge ou le port de chargement, seront egalement 
classics en avaries communes. 

(6) les frais faits pour d&harger la cargaison d'un navire 
soit au lieu du port de charge, soit en un port d'escale ou de 
refuge, seront avaries communes quand le d^chargement aura 
4t6 n&essaire pour le salut commun, pour diminuer une perte 
elle-mfeme avarle commune, ou encore pour permettre de r^parer 
un dommage au navire dh k un sacrifice ou k un ^vfenement 
fortuit, pourvu que ces reparations soient n&essaires pour la 
security de la continuation du voyage. 

(c) toutes les fois oil les frais de d^chargement de la car- 
gaison seront admis en avarie commune ; les frais de d^charge- 
ment et d'arrimage k bord du m6me navire, ainsi que les frais 
de magasinage de la marchandise seront Egalement avarie 
commune. Mais si le navire est condamn^ ou ne poursuit pas 
son voyage original, les frais de magasinage encourus aprfes la 
condamnation du navire ou aprfes I'abandon du voyage ne seront 
pas admis en avarie commune. 

(d) quand un navire sera escale ou sera retenu dans un 
lieu ou port k la suite de circonstances dont il est parie plus 
haut ou pour effectuer les reparations dont il est ci-dessus 
question ; les gages du capitaine, des officiers et de I'^quipage, 
ainsi que les frais de leur entretien pendant la p^riode extra- 
ordinaire de detention dans ce lieu ou port jusqu'au moment ou 
le navire sera pret ou aurait pu ^tre pr6t a poursuivre son voyage, 
seront avarie commune. Mais, si le navire est condamn^ ou ne 
poursuit pas son voyage originel, les gages et frais d'entretien du 
capitaine, des officiers et de I'dquipage pay^s ou encourus aprfes 
la condamnation du navire ou I'abandon du voyage ne seront 
pas avarie commune. 

(e) les frais de tout remorquage, transbordement ou 
rdexpedition seront, deduction faite du montant de toute d^pense 
qui est la consequence normale du voyage et qui a ^t^ ainsi 
^pargn^e, admise en avarie commune pour une somme qui sera 
proportionnelle au montant de I'avarie commune ^pargn^e, sans 
toutefois pouvoir rexc^der. 

CONVENTION PARTICULIER. 

Section XI. — Les dispositions l^gales relatives k I'avarie 
commune peuvent 6tre modifiees ou remplacdes par les conventions 
des parties interess^e^, 
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IS AN INTERNATLONAL CODE OF GENERAL 

AVERAGE DESIRABLE AND IS THE AVANT- 

PROJET ACCEPTABLE AS SUCH A CODE? 



BY 

Dr. a. LIND. 



In the Conference of London in 1910 the following Reso- 
lution was moved by Mr. H. C. Dowdall, seconded by Mr. K. W. 
Elmslie, and carried unanimously : 

" That the President be requested to nominate a Com- 
mittee to collate and compare in detail the Law of General 
Average among the various Maritime Nations in relation to 
the principles by which that law is said to be governed " 
(London Report, p. 573). 

In the debate which preceded this Resolution Mr. Elmslie 
expressly stated : " We do not want these practical Rules (Y.A.R.) 
to be lost or to be so tampered with that they become uncertainties 
for the commercial community " (p. 572), and Mr. Dowdall quite 
agreed with this statement. 

A Committee was appointed and a Report, prepared by Mr. 
Dowdall, was laid before the Conference at Paris in 1912 which 
rightly has been called " an invaluable compendium of Comparative 
Law." 

Lord Justice Kennedy suggested "that the Report should be 
referred back, for the purpose of the Committee drawing up an 
avant-projet," and he added: "There is no intention of interfering 
at all with the York-Antwerp Rules. Those stand quite apart . . ." 
(Paris Report, p. 392). 

In the debate this last point was confirmed several times. 

Lord Justice Kennedy further stated: "that the Report (on 
the " Avant-projet ") should be circulated in good time before the 
next meeting," and that he " should certainly wish the Committee 
to include practical persons such as ship-owners, average-adjusters, 
and insurance people " (p. 496). 

A foftnight before the conference at Madrid in 191 2 an Avant- 
projet was circulated. 

In the debate I expressed my fear that : " If we create an 
Avant-projet besides the York-Antwerp Rules, and if we let the 
ship-owners and charterers have the choice of the two we are 
ourselves making a breach in the universality of the Rule?," 



My fear that the Avant-projet would have a fatal influence on 
the York-Antwerp Rules was not entirely without foundation ; 
Lord Justice Phillimore expressed himself thus : " This Avant- 
projet is only the York-Antwerp Rules carried further and further 
amended . . . and it no doubt takes the place or would take the 
place of the York- Antwerp Rules " (Madrid Report, p. 8i). 

On the suggestion of Lord Justice Kennedy the following 
resolution was carried by 19 to 13 votes : " This Conference adopts 
provisionally the Report of the Committee, and recommends that it 
be brought before the next succeeding Conference for confirmation, 
with such alterations as may meanwhile recommend themselves to 
the Committee, to which it is referred for that purpose." 

I intend now to defend as concisely as possible my opinion 
that an International Law is undesirable and that the Avant-Projet, 
even in the emendated state in which it lies now before us, should 
not be accepted as a General Average-Code. 

Let me previously submit a few historical facts : 

A Congress at York in 1864 accepted a Draft Bill of 23 sections, 
of which the first nine sections treated of the general principles of 
General Average, and twelve resolutions were carried of which the 
third ran : " 30. That the Draft Bill as now amended in Congress, 
ought, in the opinion of this Congress, to be the basis of Inter- 
national General Average Law." 

In 1876 a Conference of the Association for the Reform and 
Codification of the Law of Nations (our mother-association) was 
held at Bremen, at which the discussions on General Average all 
went in the direction of an International Law. 

In the Conference of the same Association at Antwerp in 1877 
the York-Antwerp Rules were accepted. 

A Rule containing a general definition of General Average was 
proposed but rejected after many discussions. 

The following motion was carried : 

" That the local Committees of this Association be requested 
immediately to take such steps as they may deem expedient, with a 
view to ensure the consideration of the rules as revised, and the 
favourable attention and action of their respective Governments, 
reporting the resulting of such steps to the Council of the Asso- 
ciation." 

In the following years endeavours were made in various 
countries (Germany, Holland) to move the Governments in the 
desired direction. 

The assertion in the Note preceding the Draft International 
Code, which this year [1914] is the subject of our debates, that " no 
one has, or ever would, put them (the Y.A.R.) forward as the possible 
basis of a Code in any country " is, therefore, anything but correct. 

However, the course of promoting an International Law had 
grown unnecessary and was abandoned. 



Another, if not a better, course led to the result desired. 

In May 1878 the " General Shipowners" Association," in their 
meeting in London, accepted the following resolution of their 
chairman, Mr. Atkinson : 

" That, in the opinion of this Meeting, the most effectual mode 
of procedure will be by a General Agreement on the part of ship- 
owners, merchants, and underwriters to insprt in Bills of Lading 
and Charterparties the words: "General Average, if any, payable 
according to York and Antwerp Rules," and in policies of insurance 
to add to the foreign General Average clause the words " or York 
and Antwerp Rules," so that the clause will run thus : " General 
Average payable as per Foreign Adjustment (or custom) or York 
and Antwerp Rules, if so made up." 

This proved an universal success, and when the revision of 
the York- Antwerp Rules was discussed in 1890 in Liverpool, as 
far as I know, no voice was heard to advocate an international 
code. 

Let me now consider the question heading this paper : — 

What is the ultimate ratio of the movement for international 
law, what is the aim to which we all tend in the meetings of our 
Association ? Practical Uniformity, with the view of facilitating 
intercourse between nations. 

Unification of law for its own sake without sound practical 
necessity is idle speculation. 

" Qu'on se gard done," says Prof. T. M. C. Asser, " de 
proclamer le principe de I'uniformite des lois la oii le besoin ne s'en 
est pas fait sentir d'une manifere incontestable. On risque par une 
exageration de ce genre de compromettre la cause qu'on sert." 

Let us see now if there is such stringent necessity. 

Uniformity can be obtained by two courses : by law and 
by contract. 

The historical details given above show that at first uniform 
law was the object of the meetings of our Society, but in course of 
time this has been superseded by uniformity by contract, and 
without fear of contradiction I emphatically state that this uniformity 
has finally been obtained. 

The marked discrepancy existing in former times between 
the principles of General Average in England and those of the 
Continent has vanished, and there remain only slight points of 
difference. 

The great struggle between the partisans of the " physical 
safety " theory and those of the "common benefit" theory is a 
thing of the past, and the last theory has prevailed all along the 
line. 

The elementary components of a General Average act are 
identical all over the world, as was shown by the replies to the 
Questionary of your Committee. 
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This great result of uniformity has been obtained by means of 
the York-Antwerp Rules. 

These Rules are certainly not a code in the juridical sense 
of the word but they are more, infinitely more like one than 
the "Dooms of Ethelbert," to which Mr. Dowdall at Madrid 
deprecatingly compared them. 

The Principles of General Average are not laid down in the 
Rules in a juridical definition, but the Rules were derived from a 
sound consistent principle system, and the consequence of the 
Rules has been that the system, the principles, on which they v/ere 
based, conquered the world. 

Of course the Rules do not cover the whole scope of the 
institution of General Average, but no human law can exist that 
does not show the same lacunae. 

Where now is the necessity for an International Code of 
General Average ? 

In the Note preceding the Draft Code we read ; — 

" For Commercial reasons which have been frequently stated 
and never disputed, the clear definition and unification of the Law 
of General Average is especially desirable." 

I deny this formally. Really, I should like to know where and 
when in recent years this desire has been ventilated. 

If the convener of the Committee asks the Association of 
Average Adjusters, the most competent body regarding this 
question in England, he will get a denial as formal as mine. 

Another serious objection that I desire to bring before the 
consideration of our Association is this : — 

In most countries the difficulties of altering a Law, which has 
grown antiquated, are very serious. 

The parliaments of the various nations are not easily moved to 
take action to make laws, even though the inertia may not be so 
great in other countries, as it is, for instance, in my own — where 
the Commercial Code, still in vigour, dates from 1838, from the 
time when steam was moving power. 

How then with an International Code ? The difficulties in 
the way of its alteration when antiquated will be increased a 
hundredfold, and the General Average regulations are likely to 
become petrifractions. 

The York-Antwerp Rules, on the contrary, based on contract, 
have a certain suppleness which makes them apt to be brought into 
concordance with the needs and exigencies of society. 

To adduce an example : In my paper for the Madrid Con- 
ference I alluded to the discrepancy between Rule VII. and Rule 
VIII. and advocated the insertion in the latter Rule of the words : 
" in a position of peril." However it is far from impossible, that, 
the " common benefit theory " prevaihng more and more in prac- 
tice, a natural evolution of the principles of General Average will 



204 

take place, the principle of " danger " will become obsolete in more 
cases than in Rule VIII., and then an international code would 
be an unnecessary impediment for progress. 

To another drawback of the proposed Code I have already 
drawn attention in my paper for Madrid, viz., that it " will only 
tend to bring on a struggle between this avant-projet and the 
York-Antwerp Rules, to the detriment of the already achieved 
International understanding" (p. 69). 

At the meeting of Madrid Lord Justice Phillimore said that the 
avant-projet " no doubt takes the place of, or would take the place 
of, the York-Antwerp Rules" (p. 81). 

This assertion of one of the many eminent partizans of the Code 
confirms my fears. 

If we accept this avant-projet there will be a tendency to have 
a clause referring to this Code inserted in the Charter-parties and 
Bills of Lading in lieu of the clause referring to the York- Antwerp 
Rules, i8go, and the uniformity, obtained at such great pains, and 
which we are so anxious to promote, will be undone. 

Let us now consider how far the Draft Code can claim to bean 
inprovement on the York-Antwerp Rules. 

At Madrid we were not in a position to have a serious debate 
on the Draft Code, which we had received only some days before. 

In the course of (he debate I gave a few examples of undesir- 
able provisions that I had found on a summary reading. 

Now I have had the time to study the revised draft and to 
compare it with the York-Antwerp Rules, and the result of the com- 
parison was not unfavourable for the latter ; indeed, I even venture 
to say that what is good in the Draft Code is not new and what is tiew 
is not good. 

The code can be divided into three parts. 

I. The first three sections are of a somewhat theoretical 
kind. 

The definition of the General Average act is somewhat 
dangerous, and I think the fathers of the York- Antwerp Rules did 
a wise thing not to shut up the principles of General Average 
in a tight bodice, which is apt to suffocate them. 

As I pointed out above, there is no difference between the 
principal lines of the institution of General Average in the different 
countries, and the definition can only be a hindrance to a sound 
development of- the General Average system. 

In Section II. the word '-reasonable " is so vague that many 
losses and damages hitherto not considered as General Average 
would have to be treated as such, e.g. deterioration of cargo in a 
port of refuge. 

The sub-section B. would be a retrograde step, much to be 
regretted ! 
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In 1 8go there was proposed the following amendment — "A 
jettison ot wood, tar and resin or any of them, carried on deck in 
accordance with a general custom of the trade, when not in , 
violation of the contract of affreightment, shall be made good as 
General Average, if the jettison be made for the common safety." 

The amendment was not carried, in consequence of the 
serious opposition of the greater part of the meeting. 

One, of the members from Liverpool spoke against the 
amendment, calling attention to the numerous lives lost by high- 
deck cargoes. 

And now in 1914, at the same time that in another section of 
the association measures will be considered to restrain the evil of 
deck-cargcres, a new code is laid before us, in which this rejected 
amendment of 1890, extended to all cargo, has been inserted, 
without even the words: " when not in violation of the contract 
of affreightment." 

As to Section III., where is the stringent necessity to accept 
this provision ? 

The "Antwerp Rule 1903" has not met with approval in 
practice and as far as I know has not been inserted in any charter. 

I beg to refer to what I have said on this point in my paper 
for Madrid. 

II. In the second place we have the Sections IV., VI., VII., 
IX. and X., which contain in the main the same regulations as laid 
down in the York-Antwerp Rules. 

The alterations and additions certainly are not all improve- 
ments. 

The composition of the York-Antwerp Rules is a monument 
of English clearness and succinctness, and the code too often lacks 
this desirable quality. 

Compare for instance the wording of Rule 16 with that of 
Section VI (4). I think that the choice between the two will not 
be difficult. 

Regarding these sections I submit the following remarks : 

As to Section IV. — The words " or not permanently dis- 
charged " are not clear and may be a cau.se of misunderstanding. 

According to the practice of the whole continent and of 
America there can be no question of General Average in case the 
ship is in ballast. 

Only in England does the practice seem to be otherwise (vide 
the note to the section). 

In my opinion the practice of the continent is to be preferred 
as being more in accordance with the principles of General 
Average. 



As to Section VI., Sub-section (i). — What is the meaning of 
the word " reasonable " ? 

Are the Average Adjusters to decide whether the bills for 
repairs of the shipbuilders and their prices are too heavy ? 

Of course the Average Adjuster must examine whether the 
items are really repairs of damage, but they_can do no more. 

Sub-section (ii) is very questionable. 

Sub-section (4) and (5) do not cover all practical cases and 
the simple wording of 7a. Rule 16 is preferable. 

As to Sub-section (10), the " allowances for detention during 
the engagement and loading of the new cargo " are not logically 
in accordance with the principles of General Average. 
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REPORT ON THE DRAFT INTERNATIONAL CODE 
RELATING TO GENERAL AVERAGE 

BY 

Dr. TH. FOKKER. 



At the meeting held in London (1910) Mr. Dowdall, in a most 
remarkable report viewing an international codification of General 
Average Rules, advocated the appointment of a committee to collect 
and compare the juridical principles held by the various seafaring 
nations in the matter of General Average. It was evident that Mr. 
Dowdall wanted a codification of a number of rules whose adoption 
would not present any difficulty 10 the nations concerned. At the 
meeting held in Paris (191 2) Mr. Dowdall and the committee produced 
a detailed Report on the law of General Average which was approved 
of by all present. The logical result of this production and this 
approval was a request to prepare a draft of such codification of rules 
for discussion. At the Madrid meeting (1913) a draft code, originated 
by Mr. Dowdall, assisted by the committee's critical collaboration, 
was produced and discussed, and at this conference [1914] we have 
before us a revised and altered draft international Code relating to 
General Average. 

Now what are wo going to do with this code after its having 
been re-discussed, re- criticised, re-altered and eventually fully 
approved of? Mr. Dowdall wishes to have ic inserted in the law of 
all seafaring nations, either by treaty as a whole, or by the national 
legislative bodies, guided by these rules, modifying their statutes and 
codes in detail. 

In either direction immediate or even early success seems 
doubtful. Harmony, a most important feature in any legislation, 
would best be served by the adoption of these provisions by purely 
national legislation, as opposed to international legislation by treaty. 
However, I fear that we do not care to wait for the moment when 
national legislators will condescend to the discussion of a bill like 
ours, so utterly deprived of party-political interests, affecting but so 
slightly the public imagination. The Comite Maritime International 
succeeded in finding a Government ready to promote the settlement 
of maritime law subjects by treaty ; so far I am not aware of this 
Association's having induced any Government lo back our scheme 
for the subject of General Average. 

Awaiting the time when international or national legislators 
shall avail themselves of our rules, and limiting our outlook to the 
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nearest object kept in view when projecting them, we now perhaps 
better endeavour to have them inserted in the contracts drawn up 
by the parties interested. I mean the promotion of this code as a 
modified and revised edition of the York- Antwerp Rules. Certainly 
one could raise objections against such insertion in some respects, 
and certainly objections will be raised. Not venturing to say that 
all possible objections are utterly unfounded^ I feel sure that all 
those raised in London, Paris and Madrid should be surmountable. 
The venerable York-Antwerp Rules themselves are the result 
of similar endeavours to create international harmony between 
General Average Adjustments and increased security for the 
interests involved. As early as 1862, over fifty years ago, a draft 
code or draft treaty on the subject was drawn up. The principles 
adopted at various Congresses and which were to be laid down in 
the code, were converted by an English lawyer into a bill of no 
fewer than 126 obscure sections. Of course this was too compHcated 
and highly irppracticable. When the contents of the document were 
known the committee of Lloyds, who' had displayed much interest 
and readiness for cooperation, retired utterly disheartened. For 
some time the matter was dropped altogether. Our International 
Law Association later on took the task in hand, and ultimately 
made the York-Antwerp Rules as they are known to us. The 
object aimed at has been partially attained, i.e. the interests of the 
parties concerned are guaranteed to some extent, though to a certain 
extent only. Security would undoubtedly have been broader if, as 
they were originally meant, the rules were more a collection of 
abstract principles than they are. 

In 1905, at Berlin, on the suggestion of Mr. Elmslie, a 
committee was appointed for a revision of the York-Antwerp Rules 
on various points suggested by our distinguished member himself, 
and on other points to which the committee's attention might be 
drawn. Since then, the desirability of revising many provisions of 
the York-Antwerp Rules has been repeatedly shown and advocated. 
Opinions appear to differ so far only as tactics are concerned; 
whether one authority wishes to modify a rule so as to make the 
underlying principle clearer whenever any of the seafaring nations- 
needs such explanatory modification, or another to make a number 
of less striking modifications at one time, or a third to set up a set of 
fresh rules concurrent with the existing ones, seems largely a matter 
of temperament. Having obtained the opinion of the committee of 
1905 we shall have to decide on the path that leads most probably 
to success. 

Some contend that the York-Antwerp Rules are merely 
unification of adjuster's practice on a few special points. They 
reach farther indeed, and were meant to do so by the originators. 
In concrete cases which might be treated in different ways, all 



more or less reasonable, or which give rise to great difficulties" 
when treated on principle, some rules give, hard and fast, an 
average resolution. Other rules solve concrete cases in accordance 
with the principles supposed to form the foundation for General 
Average adjustments. Others again, with reference to a concrete 
case, give a resolution on principle. 

The last mentioned set of rules would gain by conversion into 
abstract rides and completion, the second should be withdrawn and 
the first remain in force. 

I need not point out to anyone who takes an interest in these 
questions, cases in which the concrete form of the York-Antwerp 
Rules and their therefore necessarily strict interpretation led to 
unsatisfactory results. Still I may be allowed to remind this con- 
ference of one case, Mr. Dor's, which was the subject of long 
discussion at the London meeting. The Tribunal de Commerce 
at Marseilles had admitted as General Average the damage done 
to a steamer's engine when forcing it in order to prevent an 
imminent collision. Under the York-Antwerp Rule VII., there is 
to be admitted as General Average, any damage caused by forcing 
the engine in order to get afloat a vessel ashore ; but that rule 
does not provide for forcing engines on the high seas. Under 
York- Antwerp Rule VI. damage caused by forcing the sails in order 
to float a stranded ship is General Average, whereas we read in 
this Rule that forcing the sails on the high seas is not. In London, 
as far as the data at disposal explained the case, it was thought 
that the jiidgment pronounced was contrary to the principles 
adhered to in the York-Antwerp Rules and to principles of average 
adjustment generally. Still, nobody could reasonably assert that 
the Judge was bound by the York- Antwerp Rules, as they lay 
before him, to pronounce a different judgment. 

Remarking on the insufficiency of the York-Antwerp Rules I 
do not infer disapproval of the work done by our predecessors at 
Liverpool and elsewhere, and I do (as the late Mr. Sieveking, an 
eminent judge in these matters, did before me) fully appreciate the 
wisdom and restraint that appear from setting up, at first, a set of 
rules for a few more or less well-defined concrete cases. At the time , 
a better st'art was hardly possible, but continuing the task after 
twenty-four years' experience, now that the parties interested are 
used to inserting a clause in their contracts referring to an 
international Code like the York- Antwerp Rules, we should proceed 
in another way, and choose another form for our new Code. The 
work done by Mr, Dowdall and the committee of 191 1, a draft code 
providing for any case settled by the York- Antwerp Rules 1890, and 
many others besides, is designed to satisfy all requirements. 

The adoption of York-Antwerp Rules thus revised may cast 
some doubt on points treated in this Code until the law shall have 
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been settled in a probably near future ; this is the case with any 
modification of statute law and of usual terms. However, the 
broad clearness on a great number of points, will well repay this 
temporary uncertainty of short duration. The more concise and 
the more based on principle the Rules, the sooner the certainly 
anticipated certainty will arrive and the greater it will be. 

II. 
A few remarks on the Code as it now lies before us. Having 
regard to what I think this code should for the moment be, viz., 
a set of rules parties might refer to in their contracts, some 
provisions do not seem to agree with that purpose, whereas others 
do not meet Mr. Dowdall's intentions, i.e. the basis for a treaty or 
an internationally uniform statute. 

Section I. of any such act should give us, I suppose, a definition 
of the term General Average and be composed of elements now 
scattered in Sections i, 2 and 4. On the other hand the second part 
of the first sentence of Section 2 might be safely withdrawn, in a set 
of clauses like the York- Antwerp Rules. 

It would be difficult to insert Section 8 in a contract clause, as 
the granting of maritime liens and other strictly legal remedies 
cannot be agreed upon by parties, but must be provided for by law. 
On the other hand Section 9 would look badly in a statute. Schemed 
as it is with the praiseworthy intention of including, in almost 
identical terms, a number of the York- Antwerp Rules, this section 
is a partial, though varied, repetition of the rules of Articles 2 and 3 
for certain classes of cases, and again illustrates the provisions for 
these by providing for a sole concrete case. A clause such as York- 
Antwerp Rules 13 and 14 give could hardly be dispensed with in 
case a contract clause is to refer to these rules. A provision as made 
in Section 5 (3), well in its place in a treaty, perhaps superfluous in 
a set of rules as the York-Antwerp Rules, will not do, I am afraid, 
in a purely national statute. 

Especially in view of such observations as these and the 
immediate object in hand, the draft should be carefully revised 
before its being definitely sanctioned. 

A few remarks of minor importance on the draft, especially on 
the wording of some of the sections, may not be out of order just 
now. 

In Section i the term " a series of acts ' might be dropped. 
"A General Average act is .... a series of acts." 

Next "all properties at risk in one maritime adventure " might 
prove more explicit than the term proposed. 

In the Avant-projet at Madrid, General Average was defined 
as "all loss, damage and expense which is the direct and 
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reasonable consequence of a General Average act." " Direct 
and reasonable consequence of a General Average act " is an 
abbreviated expression for " direct consequence of a General 
Average act, and direct consequence of an act, performed as 
a reasonable consequence of such a General Average act " 
and read as such by anyone.' After striking out in Section 2 
of the Avant-projet of Madrid the words " direct or " the 
expression left is incomprehensible. Loss, damage or cost may be 
the consequence of an act, but they can never be its reasonable 
consequence, though an act may be the reasonable consequence of 
a previous one. Losses, damages and liabilities do arise from acts 
unavoidably, irrespectively to " reason." The respective acts, 
however, may and ought to meet reasonably the purpose : 
prevention from peril, and after the first act, those following 
should seem to a man soundly reasoning necessary to avail himself 
satisfactorily of the prior act. If the text remains unaltered this 
might result into the inference that losses, damages and liabilities 
must have been anticipated in the act. I should say the best plan 
is to stick to the former text or make out a plainer one instead. 

In Section 2 (d) I would suggest to strike out the term "apart 
from peril threatening the whole adventure." Loss or damage 
caused to ship or cargo by unavoidable peril, threatening all 
interests in the adventure, is not General Average, as might be 
inferred from the restriction. I should like to drop the second 
part of the sentence : "or which would have subsequently accrued 
before arrival at the place of adjustment, if no General Average 
act had been done." I am afraid the praiseworthy endeavour to 
introduce absolute equity in these precepts will raise numerous 
intricate questions in future practice. If the maintenance of such a 
provision is decided on, it might be advisable to mention expressly 
that the presumed loss would have unavoidably resulted from 
peril incurred or losses or breakages usual during the voyage. 

Section 5 is not clear to me. It refers to two distinct cases : 
the voyage terminating, timely or untimely, at the place of 
adjustment ; the voyage terminating, timely or untimely, after- 
wards. Under the provisions of this draft, if the voyage does 
terminate at the place of adjustment, the contributory values are 
based on the local market value ; no allowance is made for the case 
that the property is not disposed of at the port of arrival, but is 
being transhipped or sent through by rail. 

Under the provisions of this draft, if the voyage does not 
terminate at the place of adjustment the contributory values are 
based on an imaginary local market value. As to this point a 

' [May it be suggested that the expression would be read by British lawyers 
as meaning " the consequences reasonably to be expected as directly following 
from a General Average act " ? — Eds.] 



section more directly based on principle would have been more 
expressive. Perhaps it could have run : " when the voyage does 
not terminate at the place of adjustment, the value of ship and 
freight shall be the value of ship and freight in a condition as at 
the place of adjustment, at the termination of the voyage or at the 
agreed place of discharge, deductions being made for the proportion 
of insurance incurred from the place of adjustment until discharge 
or termination of the voyage and for the expenses incurred or 
which would have been incurred from the place of adjustment until 
such discharge or such termination of the voyage ; and the value 
of the goods shall be their value, in a condition as at the place of 
adjustment, at their destination and at the time they were intended 
to arrive, deductions being made for the freight payable at destina- 
tion, for the proportion of insurance incurred from the place of 
adjustment until destination, and for expenses incurred, or which 
would have been incurred, from the place of adjustment up to the 
destination." 

The present section does not provide for any subsequent 
average or subsequent General Average, nor for shipping on 
through bill of lading. Through theoption left between "termination 
of the voyage " (which implies the breaking up of the voyage at 
the port of destination) and " the agreed place of discharge," as well 
as by the insertion of the words "when practicable," the meaning 
of the whole section seems open to many interpretations. I alsS 
object to the insertion, in the place where they are, of the words : 
" or which would have been incurred." I do not see the motive for 
deducting unpaid insurance money. 

Finally Section 5 (2) does not appear to correspond exactly 
with Section 7 (2). I suggest removal of Section 5 (2) and its 
combination with Section 7.' 

Section 6 (5) is meant to estimate the loss that might be 
incurred and to deduct the amount estimated from the estimated 
market value of the property. It occurs to me that this rule is rather 
arbitrary. It is hardly possible to control the loss that would have 
been sustained after the General Average act, and I doubt whether 
this rule, as it lies before us, is maintained in British practice ; 
so far as I am aware deduction is made only in case the 
remaining contributory parties are in a position to prove that the 
loss would have been unavoidable. On the Continent the 
appHcation of this rule appears nowhere. If the rule is adopted, 
the insertion of the word "inevitably" between "would" and 
"have" should prevent us from going farther than British law. 
For the rest I beg to refer, as regards this point, to my remarks on 
Section 2 (d). 

Section 7 (2) disagrees with Section 5 (2). First of all it 
stipulates, besides some other deductions-, the deduction of freight 
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payable at destination.. In this divergence Section 7 seems to be 
right. Next it may be" doubted whether the term " actual value " 
in Section 7 (2) is quite correct. Presumably what is meant is the 
intrinsic value same as in Section 5 (2), i.e., if the goods are finally 
discharged at the place of adjustment, an imaginary value, calculated 
as provided for in Section 5 (2), in case of carriage to a further 
destination. On this point I might refer to Section 5 (2) as 
redrafted. Reference to prepaid freight seems to have been omitted 
in Section 7 (3), by inadvertence. 

In Section 9 (c), bottom line, the term " have been damaged by 
heat or fire" might prove more explicit than the one used. Section 
9 (d) only illustrates the provision made in Section 2. In Section 
9 (e) the stipulation "is liable to make good the loss unless the 
ship was sufficiently found in coal and " seems a useless repetition 
of Section 3. Moreover this stipulation does not, I think, lie within 
. the scope of General Average. The mere fact that York-Antwerp 
Rule IX. contains such stipulation does not seem to me a 
sufficient argument to maintain the words. 

Having missed the opportunity to offer these suggestions in 
the Committee of which I have the honour to be a member, I 
thought I might be allowed to present them to the Conference in 
the present form. 
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DRAFT INTERNATIONAL CODE RELATING TO 
GENERAL AVERAGE. 



Interim communication, with observations, from the Convener of 
the Committee, to the Chairman of the Executive Com- 
mittee of the International Law Association. 



My Lord, 

I have the honour to report that the annotated edition of the 
Draft International Code relating to General Average, dated 
March, 1914, which is appended hereto^, was in that month circu- 
lated among the principal Chambers of Commerce and Shipping, 
Average Adjusters, Underwriters, and others, and their views 
thereon were invited. 

In response to this invitation a considerable number of replies 
have been received, some of them supporting the promotion of 
the Draft Code, with or without amendment, others advocating 
an extension or revision of the York-Antwerp Rules without any 
attempt to formulate principles, and others again suggesting that 
both the revision of the York-Antwerp Rules and the formulation 
of general principles is desirable. 

In addition to these general observations a valuable body of 
detailed criticism has been furnished on the specific provisions of 
the draft code by a special committee of the Average Adjusters' 
Association, by the Liverpool Steamship-owners' Association, by 
the Amsterdam Underwriters' Association, by a special Committee 
of the American Underwriters' Association, by French Ship- 
owners, by the Clyde Steamship-owners' Association, by the 
Dundee Chamber of Commerce, by a special Committee of the 
Newcastle Chamber of Commerce, including representatives of 
Average Adjusters — Messrs. C. W. Henzell and George Towers, 
of Protection Clubs — Messrs. Stanley Todd, E. S. Scorfield and 
J. Ferguson, of Shipowners, — Messrs. J. H. Beckingham, A. 
Scholefield, W. T. Noble, and E. L. Beckingham, and of Lawyers 
— Messrs. Robert Temperley and Roger Clayton ; and also by Dr. 
T. H. Fokker, Dr. Alfred Sieveking, Mr. G. R. Rudolf and Mr. 
Joseph Hughes, of the firm of Messrs. Willcox, Peck, & Hughes. 

The whole, or practically the whole, of the detailed criticism 
relates to difficulties for the solution of which the proposals of the 
Draft Code have been put forward only after repeated consideration 
and reconsideration, and the weighty criticisms and observations 

' Vide p, 194 supra, 



which have been received, and those still to come, will have to be 
collated in due course and discussed at length before the best 
decision can be arrived at. 

Meanwhile, however, as there appears to be some division 
of opinion, or at all events some misunderstanding, as to the 
expediency of the undertaking upon which the International Law 
Association has embarked, a few observations may be offered 
thereon. 

It is admitted on all hands that the York-Antwerp Rules have 
on the whole, and so far as they go, worked well, but it is also 
admitted on all hands that they do not cover all the ground, and 
practically every one agrees that they should be more or less 
revised as well as enlarged. 

The question, therefore, for consideration is one as to whether 
it is desirable to formulate the general principles of general average 
in the form of a code in which the enlarged and revised 
York-Antwerp Rules can be incorporated. 

In disparagement of this course it is said that : — 

(i) The accurate and serviceable formulation of general 
principles is difficult. 

(2) It would be difficult to get international agreement as 
to principles. 

(3) Agreements as to principles does not prevent variation in 
practice because different adjusters may apply the same principles 
differently. 

In reply to these criticisms it may be answered as follows : — 

(i) The Draft Code has been prepared with great care; if 
it is not accurate or not clear, or not elaborate enough, any 
suggestions to make it more accurate or clear or elaborate can 
be considered on their merits. 

(2) The Report on the existing laws of America, Belgium, 
England, France, Germany, Holland and Norway, shows that 
the laws of those countries do not differ as much as is sometimes 
suggested; the laws of all countries are derived from the same 
source ; there is no possible conflict of national interests involved ; 
and the difficulties so far encountered owing to international 
differences of principle have not been great, and sooner or later 
must be confronted. 

(3) The elaboration of particular rules, to any extent that 
may be thought desirable, is not impeded but assisted by the 
definition of general principles. 

(4) It is in the nature of things impossible for any set of 
rules which deal only with particular cases, to cover all the 
ground ; so that there is no total escape from principles, and the 
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only question is whether they are to be sought in the voluminous 
and intricate and conflicting; literature which at present exists on 
the subject, or in the concise sections of a code which will have 
been considered, debated and agreed to. 

(5) Everyone agreed that unification of Commercial Law, 
though a laborious undertaking and one which is not immediately 
practicable on any large scale, is in itself desirable, and there 
can be no doubt that the unification of General Average Law 
upon which so much work has been done, and towards which so 
much has been achieved, would be an important step in that 
direction. 

In saying this there is no intention to discuss prematurely 
the question whether an international code if once agreed upon 
should, like the present York-Antwerp Rules, be used only for 
incorporation in documents, or whether it should ultimately be 
proposed as a basis of uniform legislation ; for although rules for 
special cases like the York-Antwerp Rules could never become 
statutory, an international code of the kind now proposed should 
be equally suitable for agreement or enactment. 

The International Law Association with all the resources at 
its disposal and with all the codes and decided cases of Europe 
and .\merica before it, should be able to prepare a code upon lines 
more comprehensive, more carefully considered, more fully 
debated and more generally acceptable than any existing code ; and, 
this being done, the legislatures would be in a position to confer 
by law on the mercantile community the provisions which had been 
agreed upon and desired. 

No one has ever suggested that liberty of contract should be 
interfered with, so that any special or future modifications could 
be made in that way without affecting che substantial agreement 
between what would be the ordinary law and the agreed practice. 

Inasmuch as it has been suggested that the York-Antwerp 
Rules have been unnecessarily altered in the Draft Code, a state- 
ment is appended to the annotated code showing how they have 
been dealt with. 

Of course the Draft Code has only been provisionally 
adopted by the International Law Association, so that every word 
of it will in due course be open to discussion, but it is hoped that 
the Draft contains little or nothing for which some well considered 
cause cannot be shown. 

I have the honour to be. My Lord, 

Your obedient servant, 

H. C. DOWDALI,. 
July 20th, 191 5. 
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RELATION OF YORK-ANTWERP RULES TO THE 
DRAFT CODE. 



Y. A. 
Rule 


Code 


Effect. 


I 


2(b) 


Modified for reasons stated in note. 


2 


9(a) 


Verbally altered to fit context. 


3 


9(c) 


Ditto. 


4 


2(d) 


Embodied in more general terms. 


5 


9(d) 


Verbally altered to fit context. 


6 


9(b) 


Ditto. 


7 


9(b) 


Ditto. 


8 


9(f) 


Ditto. 


9 


9(e) 


Ditto. 


io(a) 


10(a) 


Copied. 


io(b) 


10(b) 


Copied. 


io(c) 


10(c) 


Copied with correction of obvious misprint. 


io(d) 


10(e) 


Re-cast and generalized; specific reference 
to temporary repairs omitted. 


II 


10(d) 


Practically copied. 


12 


Omitted 


Unnecessary in view of general provisions. 


13 


Schedule 


Replaced by recently adopted American 
rules. 


14 


6(1) 


Preserved in effect. 


IS 


2 & 6 (6) 


Ditto. 


16 


6 


Elaborated. 


17 


7 


Re-drafted and ambiguity removed. 



[Note. — This communication was transmitted subsequently 
to the date of the proposed Hague Conference : it is here inserted 
for completeness. — Eds.] 
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REPORT OF THE AERIAL LAW 
COMMITTEE. 



Following upon the Resolutions submitted by this Committee 
(then known as the Aviation Committee,) and adopted at the 
Madrid Congress in 1913, the Committee now submit their furthei 
report together with additional articles for consideration, and, 
if thought fit, approval by the Association. 

Som.e slight changes have taken place in the Committee during 
the past year, and we announce with regret the resignations of Dr. 
Evans Darby and Dr. Paul Fauchille on the ground of pressure of 
other work, while the following members have been added, viz : 

Baron S. A. Korff, Professor in the University, Helsingfors, 

Finland. 
David T. Oliver, LL.D., 95, Tennyson Road, Cambridge. 
A. Pearce Higgins, LL.D., 5, Salisbury Villas, Cambridge. 
Dr. Lycklama a Nijeholt, The Hague. 

Great interest has been taken in the work of the Committee by 
its members, and valuable suggestions and advice have been given 
by many members who have been unable to attend the meetings. 

The Resolutions which were carried at the Madrid Congress 
were as follows : 

1. It is the right of every State to enact such prohibitions, 
restrictions and regulations as it may think proper in regard to 
the passage of air-vehicles through the air-space above its 
territories and territorial waters. 

2. Subject to this right of subjacent States, liberty of passage 
of air-vehicles ought to be accorded freely to the air-vehicles of 
every nation. 

Having regard to these Resolutions the Committee thought it 
advisable that the Association should work out a draft convention 
or code of the Law of the Air, and the articles now submitted for 
consideration are intended to form part of such convention or code. 

It is suggested that for convenience sake the code should be 
divided into Books and Chapters, and that the above articles 
approved by the Madrid Congress should be entitled. Book i, 
Chapter i. Articles i and 2, under the general heading "Code of 
Public Aerial Law." 



219 

The points to which the Committee have mainly directed their 
attention as forming the subject of this report are those under the 
following headings : 

(i) Of the distinction of public and private air-vehicles. 

(2) Of the nationality and registration of air-vehicles. 

(3) Of the distinguishing mark of nationality and ownership. 

(4) Of the right of alighting. 

I. — The Distinction between Public and Private 
Air-Vehicles. 

International Law already recognises the distinction between 
public and private sea-going vessels. To the two classes of 
vessels different rules and principles are applied in respect to such 
matters as exterritoriality, light of visit and search, capture at sea, 
conversion of merchant-ships into war-ships, etc. 

The Committee think it desirable, and even necessary, to draw 
a like distinction between public and private air-vehicles. Although 
it may not be possible to subject air-vehicles to exactly the same 
. rules in all respects, nevertheless the Committee believe that many 
of the rules and principles now applicable to s°a-going vessels, 
both in times of peace and of war, could and should be applied 
by analogy to air-vehicles. The application to air-vehicles of 
many of the rules now in force in regard to sea-vessels would not 
only be just and sound in principle, but would also produce the 
great advantage of bringing about uniformity and simplicity in 
the law. Instead of applying different principles to the two kinds 
of vessels — sea and air — the same principles with certain possible 
exceptions would be applicable to both kinds. 

Once it is granted that a distinction between public and 
private air-vehicles is a desirable, and even necessary, principle 
of international aerial law, a further question at once presents 
itself. What is to be the criterion by -which an air-vehicle is to be 
treated as public in character in contradistinction to private in 
character ? Upon what principle or principles is the distinction 
in character to be based ? 

Without attempting to define a public air-vehicle, as distinct 
from a private air-vehicle, it is possible to apply to air-vehicles 
the usage of states which now determines the character of a sea- 
going vessel. If this course were adopted, the characteristics at 
present distinguishing a sea-going vessel of public character from 
one of private character .would be at the same time the charac- 
teristics of a public air-vehicle as distinguished from a private 
air-vehicle. 



In opposition to this, view it may be urged that a precise 
definition of a public air-vehicle would be of greater convenience 
to all concerned in the administration of the law than reliance upon 
usage only, and that indeed such precise definition would remove 
certain difficulties and uncertainties now incident to reliance upon 
usage. Furthermore, attention may be drawn to the fact that the 
Hague Convention of 1907, in its regulations with regard to the 
transformation of mercantile-vessels into war- vessels, has already 
gone far towards a conventionary definition of a public sea- vessel. 

It is submitted that the tests as to whether the air-vehicle 
is, or is not, public in character should be (i) whether it is engaged 
in the service of the State, and (2) whether it is under the control 
of a duly authorised official of the State. Both elements — service 
of the State and control of a duly authorised official of the State — 
should be present before the public character of the air-vessel be 
recognised as a fact. 

It will be observed that this criterion of the public character of 
an air-vehicle does not coincide with ownership by the State. Air- 
vehicles may well be viewed as public in character although they 
be owned by private individuals, if they are engaged in state 
service, and if they are, at the same time, under the direction of 
some officer, or official, of the State, duly authorised by the proper 
authorities to employ the air-vehicle in state service. Thus, 
private air-vehicles converted into war-vehicles, are to be received 
as public air-vehicles, even though they remain in private ownership 
of individuals. 

It is believed that it is not necessary to draw any distinction 
between the various kinds of air-vehicles. It should be possible to 
invest any air- vehicle — whether it be balloon, dirigible, air-plane, 
hydro-plane, or other form of air- vehicle, with public character. 

For these reasons the Committee propose the following 
articles : 

BOOK I. 
Chapter II. 

DISTINCTION BETWEEN PUBLIC AND PRIVATE 
AIR-VEHICLES. 

Art. I. Every air-vehicle shall be regarded, for legal purposes, 
as either a public or a private air-vehicle. 

Art. 2. The public character of an air-vehicle shall depend 
upon the presence of both the following conditions : 

(i) the air-vehicle shall be engaged in the service of a 
State, and 



(2) it shall be under the control of an officer or other official 
duly commissioned of such State. 



2. — The Nationality and Registration of Air-Vehicles. 

(a) — Na tionality . 

It seems to be generally admitted by jurists that the principles 
of nationality and registration should be applied to air-vehicles. 

The Committee consider that there has been some confusion 
in respect to the nationality and registration of air-vehicles, and 
that a clear understanding upon these two distinct subjects will 
assist in reaching sound conclusions. It is believed, for instance, 
that the assimilation of the air-vehicle to the motor-car in discus- 
sions on nationality, as distinct from registration, is not based on 
sound principles, and that many legal difficulties could be avoided 
in regard to nationality, by the assimilation of air-vehicles to sea- 
vessels. Nationality is a question of the flag, not of registration — 
whether the air-vehicle possessing nationality be public or private 
in character. 

The propriety of applying to air-vehicles many of the principles 
now applicable to sea- vessels is strikingly evident in the case of 
the hydro-planes, which come into direct contact with the sea. 
But it is thought that the analogy of maritime vessels is also 
applicable to air-vehicles which do not rest at any time upon 
the sea. 

The Committee have had before them several proposals for 
determining the national character of air-vehicles, the chief being 
(i) that its nationality should be determined by that of its owner ; 
(2) that its nationality should be that of the State under whose 
laws it is first registered. They feel that the analogy of an air- 
vehicle to a road-motor is not complete, as the latter is in all 
circumstances under the jurisdiction of the territorial state on 
whose territory it is for the time being ; whereas the former, like a 
ship, may often be free from the territorial jurisdiction of any 
subjacent State. Moreover, to make the nationality of the air- 
vehicle turn on that of the owner would often raise difficult points, 
as the owner might for example have two nationalities ; and 
ownership by corporate bodies, and co-ownership, might also 
complicate matters. The analogy of the air-vehicle to a ship seems 
•to the Committee to be the more appropriate, and so in accordance 
with the fundamental principle applicable to the determination of 
the nationality of a ship they have chosen a formula which, while 
in effect resolving itself into registration yet is framed in language 
which has already a well defined significance in relation to sea- 
going ships. The Committee have been assisted in reaching this 
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conclusion by the reasoning which induced the Naval Conference 
of London to reach an agreement in relation to the national 
character of an enemy or neutral ship. The flag or other distinc- 
tive national emblem which is to denote the national character of 
an air- vehicle will mean that which it is entitled to fly according to 
the municipal {i.e. national) laws which govern that right {vide the 
Report on The Declaration of London, Art. 57). Each foreign 
State is thus left free to determine the conditions under which this 
right may be conferred. The attribute of nationality finds visible 
expression in the right to fly a flag or display a distinctive national 
emblem ; it has the effect of placing air-vehicles under the protec- 
tion and control of the State to which they belong ; it makes them 
amenable to the sovereignty and to the laws of that State, and 
liable to requisition, should the occasion arise. Thus the Committee, 
after mature consideration, decided that it was preferable to rely 
exclusively upon this test, and to discard all considerations con- 
nected with the personal status of the owner. 

(b) — Registration. 

The registration of air-vehicles is entirely different from their 
nationality. Registration is not a matter of the flag but of the 
regulation of aerial navigation. Registration should be based upon 
the capacity of the pilot, and the navigability of the air- vehicle. 
There is no reason why any State should not, in the interests of 
public safety, require domiciled aliens, as well as its own nationals, 
to register their air-vehicles. 

Registration of air-vehicles may well follow the analogy of 
registration of motor-cars as well as the analogy of the registration 
of sea-going vessels. Registration entails permission to fly, and 
permission to fly should be based on the capability of the pilot, and 
navigability of the air-vehicle, whether the owner be a national or 
domiciled alien, in order to avoid dangers to the State or citizens. 
In respect of these matters many rules of aerial law may well 
be drawn from the existing law in regard to the registration oi 
motor cars and sea-going vessels. The primary ends of registration 
being identification, safety, and permission to fly, it is not necessary 
to base the principles of registration upon nationality. So long 
as a State permits ahens as well as nationals to use its air-space in 
aviation, it should require registration both in the case of the alien 
and in the case of the national. 

The flag is not involved, as it is in the case of the nationality of 
the air-vehicle. So far as the registration of the air-vehicles of 
domiciled aliens is concerned, registration would not entail diplo- 
matic protection, exterritoriality, and right to convert into war air- 
vehicles ; for these results flow from the nationality of the air- vehicle 
not from its registration. 



ii3 

The Committee therefore propose the following articles, coil- 
sidering that any details as to registration and regulations for 
circulation should be left to be defined either by international rules 
to be drawn up under the proposed code or to be determined by the 
internal regulations of each State : — 

Chapter III. 

NATIONALITY AND REGISTRATION OF 
AIR-VEHICLES. 

Art. I. Every air-vehicle of whatever kind shall possess one 
nationality and one only. 

Art. 2. The nationality of an air-vehicle is determined by the 
flag which she is entitled to fly, or other distinctive national 
emblem which States may adopt. 

Art. 3. Every State shall provide for the due registration of 
air-vehicles within its territory, and also for their identification by 
the possession of the necessary documents which every air-vehicle 
shall carry. Provision shall also be made for penalties for the non- 
observance of these requirements. 

Art. 4. Every air -vehicle circulating over the territory of a 
foreign State must conform to the laws and regulations for circulation 
of that State. 

Art. 5. Official registers shall be kept by a duly authorised 
state official. 

Art. 6. The entry of an air-vehicle upon the official register 
shall contain the name, occupation or standing, nationality and 
permanent place of residence of the owner, as well as full par- 
ticulars and description of the air-vehicle. 

Art. 7. Every State shall publish annually its official register 
and promptly communicate a copy to all other States. 

Chapter IV. 

DISTINGUISHING MARKS AND DOCUMENTS 

INDICATIVE OF THE NATIONALITY AND 

REGISTRATION OF AIR-VEHICLES. 

Art. I. Every air-vehicle, public or private, shall bear out- 
wardly and prominently a distinctive mark of its nationality. 
Every private air-vehicle shall in addition bear outwardly and 
prominently its registered number. 
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Art 2. Every public air-vehicle shall carry official papers 
indicative of the nationality of the air-vehicle, and the authority of 
the commander. 

Art. 3. Every private air-vehicle shall carry official papers 
indicative of (i) the nationality of the air-vehicle; (2) the name, 
occupation or standing, nationahty and place of permanent 
residence of the owner and of the pilot ; '(s) the brevet of the 
pilot ; (4) an official copy of the registry entry ; (5) a log ; (6) the 
name and nationality of each of the crew. 



3. — The Right of Alighting. 

The original article proposed reads as follows : " Air- vehicles 
may alight upon unenclosed properties," and this has been adopted 
by the Comite Juridique Internationale d'Aviation. 

By the law of private rights of most civilised countries a 
private owner of land is also the owner of the air-space above it 
with certain restrictions. But this doctrine is construed in a wider 
sense, generally speaking, by the law of England and that of most 
if not all of the States of America, where it has been a common 
law doctrine established for centuries. In England as well as in 
the United States, and probably also in other countries, the owner 
of land could only be deprived of this right by special statute, and 
m the United States, for example, it would probably be necessary 
to amend the constitution in each of the 50 odd States as well as. 
the constitution of the United States, which provides that no 
person shall be deprived of his property without due " process of 
law," and also that " private property shall not be taken for public 
use without just compensation." 

It may be said that aviation has not yet reached the 
stage at which it would be likely that any convention or inter- 
national code would be signed by any State, the result of which 
would necessitate the enactment of a statute depriving the owner 
of his rights, even in part, in order to make the convention or 
code effectual. 

In practice, notwithstanding the existence of these laws for 
centuries, innocent passage by persons over private lands is very 
seldom interfered with. The cases in which such passage is 
forbidden by private owners are almost solely cases where such 
passage would interfere with the privacy of the owner, or would 
result in injury to his crops, game, or other property, as witness 
the case of Heurtebise v. Farman decided in the French courts in 
June, 1914, or be in danger of ripening into a right of passage by 
prescription. 
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Similarly, it is not at all likely, under the existing state of the 
law in England and in the United States, that innocent passage 
through the air space over the land of private owners, or over 
public lands, or alighting thereon, would be interfered with to any 
appreciable extent. If such passage, however, or any alighting on 
the owner's lands, by too frequent use, would be likely to interfere 
with the owner's privacy, or to injure his property, or to become 
a " nuisance," the right to prevent such passage would undoubtedly 
be exercised. It is conceivable that with the advance of aviation, 
certain places would be used by enormous numbers of air-vehicles, 
for landing over a very wide area to such an extent, it might be, 
that the owner, or his cattle, or game, &c., would practically be 
deprived of the use of the land, for the loss of which he could not 
adequately be compensated in damages. 

In such case the owner could not be said to suffer any 
appreciable damage by the landing of a single air-vehicle, whereas 
his property might be utterly destroyed by the landing of large 
numbers of air-vehicles at frequent intervals. And yet, if air- 
vehicles were given the absolute right of landing the owner would 
be deprived of his property without compensation, and be left 
without any adequate remedy. 

It is no ans,ver to this argument that the article only gives the 
right to alight upon " unenclosed " properties. In Great Britain 
and the United States, and probably in most other countries, there 
are many very large areas of private property, for example, covered 
with growing crops, or used for other purposes, which are entirely 
unenclosed. If all air-vehicles without limit as to number were 
given the right to land on such properties their value might be 
utterly destroyed. 

As aviation progresses the difficulties here suggested might be 
very largely provided against by the purchase of considerable tracts 
of land throughout the country to be used as public landing stations 
for air-vehicles in the same manner that public harbours are 
provided for the landing of ships. 

In the opinion of the Committee this is entirely feasible, and in 
future will become a pubhc necessity that such public landing 
places be provided, and that for greater safety and convenience the 
air will be mapped out into " air routes " in the same manner that 
the oceans are mapped into " routes." 

As the Committee consider it is desirable to propose only articles 
which can be agreed to by all the countries represented, they propose 
the following articles in the new form, leaving each country 
free to enforce its own laws and either to grant absolute freedom of 
alighting or under such restrictions as the local law may prescribe 
now or hereafter. 
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Chapter V. 

OF ALIGHTING. 

Art. I. Air-vehicles may alight upon any land or waters 
unless prohibited by the law, general or special, of the place where 
it is proposed to alight. 

Art. 2. It is forbidden except in the case of force majeure to 
alight : 

(i) upon enclosed land or waters, public or private ; 

(2) upon fortified works, including harbours and roadsteads 
and in the neighbourhood thereof within the radius fixed by the 
military authority ; 

(3) in the midst of assemblages, except in places indicated 
by the public authority. 

Art. 3. Every air-vehicle must indicate its intention to alight 
by special signals to be fixed by international rules for the purpose. 

Art. 4. Public air-vehicles are in no case liable to search. 



SUGGESTED SUPPLEMENT. 



Finally the Committee have given a certain amount of 
consideration to the three following points, which are admittedly 
of extreme importance, and have already been dealt with to a 
certain extent at the Second Hague Conference and also considered 
at the Oxford Meeting of the Institut de droit International, 
namely : — 

(i) Of the restriction (if any) of the use of air-ships in time 
of war ; 

(2) Of neutral airships, confiscation, search, espionage, 
prizes, &c. ; 

(3) Of private property in time of war. 
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These three questions taken together might involve almost 
the whole subject of the laws which are to apply to air-craft in 
time of war. 

Time has not permitted of a thorough consideration of the 
subject, but the Committee considered that the few following 
observations might usefully be submitted to the Association with a 
view of a Resolution being passed in connection therewith. 

The first question which has to be dealt with is, therefore, 
the fundamental one of whether airships should be permitted to be 
used for any belligerent purpose at all. If that be answered in the 
affirmative it will remain to consider what general principles 
should be applied to their use. These principles will necessarily 
fall under two main heads : — (i) The relation of the belligerents 
inter se, which includes not only bomb throwing but also general 
service use such as scouting, &c., and (ii.) the relation of belligerents 
and neutrals ; the latter is the more difficult topic, and the selection 
of the appropriate analogous rules will be largely determined by the 
decision reached as to whether the analogy of aerial warfare in a given 
case is to be considered as more closely allied to land or sea warfare. 
On the decision reached on that point will depend to a great extent 
the rights and duties of neutral powers and persons in aerial warfare, 
and as is well known, the difference in these matters are great in 
terrestrial and maritime war. For example, the diiference of treat- 
ment of rights of passage and asylum in the two systems may be 
cited: while questions of blockade, contraband and unneutral 
service are only to be found in the latter. 



Tf the whole matter were res integra and there were no 
precedents to guide or assist our study, and as the traditions of the 
International Law Association are in favour of restricting 
the limits of war, and of making, where practicable, suggestions 
for diminishing the expenditure of States on armaments, we should 
commence by examining the question of the admissibility of new 
weapons of war into the category of legitimate means of attack 
and defence. On this head there would probably be a general 
agreement as to the emission of a Voeu as to the desirability of 
excluding airships from all operations of war, except that of 
scouting as above mentioned. 

Even on this point there would probably be some difference of 
views, for there is much to be said in favour of the paradox advanced 
by M. Faucbille (in his report on La Regime Juyidique des Aerostats 
presented to the Institut de droit International at the meeting 
at Madrid in 191 1), that, even in the interests of peace, aerial 
warfare should be recognised as legitimate, as owing to the terrors 
which it inspires in the popular imagination, its very possibility 
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will be more effective in keeping the peace, than its prohibition 
would be {Annuaire 191 1, p. 161). The logic of facts, the history of 
recent war, and articles in existing international agreements point 
to the conclusion that as practical men, while we may deplore the 
advent of another means of destruction we must grant recognition 
to airships as legitimate means of war, and endeavour to lay down 
principles which will apply to their use, and at the same time to 
add such restrictions as shall safeguard the lives and properties of 
the inoffensive members of the belligerent states. 

The Committee therefore ask the Association to emit a Voeu 
in the sense above indicated which may guide them in their future 
labours on these important points. 

EDWARD S. M. PEROWNE, 

Convener. 

1914. 
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DE L'EXECUTION FORCEE DES SENTENCES 
ARBITRALES ETRANGERES. 

PAR 

M. ALBERT LOUIS LEGRAND, 
fir Paris; Memhre de V Association Francai.se de droit International. 



A plusieurs reprises, vous avez marqu^ notre d^sir de voir 
simplifier et unifier dans un sens plus liberal les procedures 
d 'exequatur, et souhait^ qu'une entente Internationale vint sanc- 
tionner vos voeux. 

Mes conclusions vont done naturellement, tendre k satisfaire 
votre tendance; mais ce n'est rien, que d'approuver. II faut 
realiser. Nous allons done etudier les mesures permettant 
d'obtenir pour les sentences arbitrales etrangferes ce que vous 
souhaitez pour les jug-ements Strangers. Mais vous pourriez vous 
demander pourquoi je ne me contente pas de joindre mes efforts 
aux vdtres, en assimilant tout simplement les sentences arbitrales 
aux jugements et en r&lamant pour ceux-ci les mesures que nous 
souhaitons tous et qui sont destinies k leur donner plus facilement 
la forme executoire a I'etranger. 

Si je ne me borne pas k demander cette assimilation, c'est que, 
lier, au point de vue de I'exequatur, le sort des sentences arbitrales 
a celui des jugements, serait une erreur de tactique. 

II existe en effet, des differences notoires entre ces deux cate- 
gories de decisions et la plupart des objections qui retardent 
I'execution des jugements n'existent pas contre les sentences 
arbitrales. 

Prenons I'exemple de la France : — En France, un jugement 
etranger pour 6tre ex&utoire, a besoin, d'une iaqon gen^rale, de 
I'exequatur du Tribunal tout entier qui peut pratiquer une revision 
au fond. La raison qu'on donne. de cette pratique est qu'un 
jugement est un acte d'autorit^ et que pour avoir efficacite en 
dehors de la limite de la souverainete de I'Etat qui I'a prononce, 
il doit avoir recu I'investiture de I'autorite locale. Get argument 
perd sa valeur pour les sentences arbitrales. 

II suffit que celui, qui a b^neficie de la sentence, demande la 
force executoire k I'autorite judiciaire du lieu o\\ il desire la faire 
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executer. II doit I'obtenir de la mSme fafon et sous les m6mes 
formes que pour une sentence arbitrale rendue dans le pays meme. 
Et comma en general I'ex^quatur est plus facilement accord^ k une 
sentence arbitrale rendue dans le pays m6me qu'k un jugement 
etranger, il y a grand benefice k toujours pratiquer cette assimi- 
lation vers laquelle tend la jurisprudence fran^aise. Dans ce cas, 
en effet, la susceptibility de I'Etat ou la sentence doit Stre ex^cut^e 
est mdnag^e, aucun acte d'autorit^ d'une autre puissance 
n'empifetant sur ses attributions. 

II existe une autre raison pour qu'une solution aboutisse plus 
rapidement pour les sentences arbitrales. Quand un pays consent, 
par traite, k un autre pays un regime de favour pour I'exequatur, 
ce n'est pas aux habitants de ce pays qu'il t^moigne de la bien- 
veillance, mais bien aux institutions judiciaires, auxquelles il marque 
ainsi sa confiance en leur competence et leur impartiality. Cette 
confiance n'a pas a s'attacher avec la meme force aux arbitres, car 
I'Etat n'a nullement a s'inqui^ter de leur connaissances et de leur 
^quite. lis ont ^t^ librement choisis par les parties qui ont mis 
leur confiance en eux. L'Etat n'a ni k interpreter ni k modifier le 
contrat qui lie les parties entre elles, et par consequent, il n'a pas 
a reformer par revision au fond les sentences arbitrales etrangferes, 
meme rendues dans un pays ou les tribunaux reguliers n'auraient 
pas sa confiance : sauf le cas, bien entendu, ovi il estimerait leur 
contenu contraire a I'ordre public. 

Enfin, il est des arguments de sentiment qui peuvent apporter 
leur appui k la cause sp&iale de I'arbitrage. II est toujours 
choquant qu'une partie ait la possibility de faire exdcuter un juge- 
ment si elle triomphe, et de se soustraire k son execution si elle 
succombe ; mais il est moins choquant de voir ceci se produire k 
propos d'une desision rendue par des juges imposes que pour une 
sentence rendue par des juges librement choisis. 

Toutes ces differences que je viens de relever devant vous 
laissent enti^re la question de 1 execution forces des jugements 
etrangers. J'ai voulu simplement vous montrer que les obstacles 
qui sent opposes k I'execution des jugements n 'existent pas pour 
les sentences arbitrales. 

II nous est done possible d'obtenir de ce cote des resultats 
plus prochains. J 'en prends comme preuve le seul exemple de la 
France, ou les jugements etrangers sont, sauf traite, soumis k 
une revision au fond, et oil les sentences arbitrales etrangferes sont 
assimilees par une grande partie de la doctrine et de la juris- 
prudence aux franq:aises. Ce systeme a ete adopte par le traite 
Franco-Beige du 8 Juillet 1899. C'est vers lui que vont mes 
sympathies. 
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L'article 15 en est ainsi con9u : 

" Art. 15. Les sentences arbitrales rendues dans I'un des 
deux ^tats ont dans I'autre I'autorit^ de la chose jug^e et peuvent 
y gtre rendues ex^cutoires si elles satisfont aux conditions exig^es 
par les no. i, 2, 3 et 4 de I'art. 11. 

L'ex^quatur est accord^ par le President du Tribunal Civil de 
I'arrondissement dans lequel I'ex&ution est poursuivie." 

" Art. 11. Les d&isions des cours et Tribunaux rendues en 
matiferes civiles et en matiferes commerciales dans I'un des deux 
^tats ont dans I'autre I'autorit^ de la chose jug^e, si elles r^unissent 
les conditions suivantes : 

1° Que la decision ne contienne rien de contraire k I'ordre 
public et aux principes du droit public du pays ou elle est 
invoqu^e. 

2° Que, d'apres la loi du pays ou la decision a et^ rendue, 
elle soit passee en force de chose jug^e. 

3° Que d'apres la ni6me loi, I'exp^dition qui en est produite 
r^unisse les conditions n&essaires k son authenticity. 

4° Que les parties aient ^t^ l^galement citees, representees 
ou declares defaillantes. 

5° Que les rfegles de competence rendues communes aux 
deux pays par la convention n 'aient pas ^t^ meconnues." 

Cette convention pourrait ^tre utilement compiet^e quant aux 
pieces k fournir pour obtenir 1 'exequatur, par la disposition suivante 
empruntde a la convention de procedure qui depuis 1889 unit les 
Ameriques Latines. 

" Art. 6 Les documents indispensables pour demander 
1 'execution des jugements et des sentences arbitrales sont les 
suivants : 

1° La copie int^grale du jugement ou de la sentence 
arbitrale. 

2° La copie des pieces necessaires pour justifier que les 
parties ont it6 citees. 

2° La copie authentique de 1 'arret par- lequel le jugement 
ou la sentence sont declares executoires ou avoir acquis I'autorite 
de la chose jug^e et des lois sur lesquelles le dit arret se fonde. 

"Art. 7. Le caractfere executoire des jugements et des 
sentences arbitrales anisi que Taction k laquelle leur execution peut 
donner lieu sont determines par la loi de procedure de I'etat dans 
lequel 1 'execution est demandee " 

I 
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Cette convention signee par les Etats d'Amerique Latine repre- 
sente k nos yeux un sdrieux progrfes. Et j'estime qu'une pareille 
convention reliant tout un groupe de nations avant d'en unir la 
totality est sup^rieure k une s^rie de traites groupant les^ etats 
deux par deux. C'est pourquoi je souhaite vivement la reunion 
d'une conference internationale, r^glant une fois pour toutes I'unifi- 
cation de I'exequatur des sentences arbitrales etrangferes. 

Si ce projet, peut-gtre trop vaste, ne pouvait aboutir, il _ 
faudrait qu'une active propaganda amenfit les ^tats k des accords 
particuliers, en adoptant, autant qu'il sera possible pour chacun 
d'eux, les m6mes principes si-non le mSme texte. Ce ne serait 
pas encore 1 'universality ni I'unification, mais ce serait Ai]k. un trfes 
grand progrfes. 

Les conferences comme celles-ci sont I'occasion de cette pro- 
pagande. Nous y rencontrons k la fois le gouvernement du pays 
qui nous y revolt et notre corps diplomatique. Nous pouvons 
presenter respectueusement la question k I'un et k 1 'autre, et leur 
demander de I'dtudier entre eux. 

Nous pouvons mSme leur proposer un texte uniforme que 
nous ne cherchons pas k leur imposer, mais qui servira de base a 
la discussion. 

Si les pourparlers entre les diif^rents Etats representes ici et 
le Gouvernement Neerlandais aboutissaient, et si les principes de 
ces accords ^taient k peu prfes similaires, ce serait Ai]k un grand 
r^sultat. Comme notre conference se r^unit chaque annee en 
un endroit different, ces ententes k deux deviendront une sorte 
d 'uniformity. 

J'ai I'honneur de presenter k la conference un projet du texte 
qui m'a paru desirable, en la priant de le prendre comme point de 
depart de sa discussion. 

Art. I. L 'exequatur des sentences arbitrales est accorde par 
le President du Tribunal Civil {order of the Court) du lieu ou 
Texecution est poursuivie. 

Art. 2. Le president du Tribunal Civil devra uniquement 
s'assurer que : 

(a) Ces sentences n'ont rien de contraire k I'ordre public 
et au droit public du pays ou I'exequatur est poursuivi. 

(b) Elles ont I'autorite de la chose jugee k la loi du pays ou 
les arbitres ont statue, c'est-i-dire que soient epuisees centre 
elles toutes voies d'appel ou de recours et que les parties aient 
ete reguliferement citees, representees ou dedarees defaillantes. 
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Art. 3. Les documents indispensables pour demander I'ex^- 
cution des sentences arbitrales sont : 

(a) La copie authentique de la sentence. 

(b) La copie authentique de la decision par laquelle la 
sentence a acquis I'autorit^ de la chose jug^e dans le pays ou 
les arbitres ont statu^, et les pieces ^tablissant que cette d&ision 
n'est susceptible d'aucun recours en appel. 

Art. 4. Le caractfere ex^cutoire des sentences arbitrales 
ainsi que les actions auxquelles leur execution pent donner lieu 
sont d^termin^es par la loi de procedure de I'Etat dans lequel 
I'ex^cution est demand^e. 
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DAMAGES FOR DEATH BY NEGLIGENCE 

AT SEA. 



THE "TITANIC. 



BY 

GEORGE WHITELOCK, of the Baltimore Bar. 



A recent decision of the Supreme Court of the United States 
(May 25th, 1914) concerning the loss of the Titanic (233 U.S. 
718) induces an extension of my remarks on recovery of damages 
for death by neghgence at sea submitted to the Association six 
years ago. The profound and universal interest in that awful 
tragedy is the justification for additional comment. 

It will be recalled that the existing law of the United States 
confers no right of civil recovery for loss of life by negligence on 
the high seas. Derived from the common law of England, the 
archaic principle that there can be no pecuniary recompense for 
the death of a human being still prevails, unless abrogated by 
statute, in all jurisdictions in which that system of law is operative. 
Decisions by the United States Supreme Court in 1907 and 1908 
caused a statement of my views on such damages to the meeting 
at Buda-Pesth. The cases in point were The Hamilton (207 
U.S. 398), an American steamer, and La Bourgogne (210 U.S. 
95), a French vessel. Each case arose out of a surrender by the 
shipowner of the remains of his property after collision, together 
with the freight pending, the purpose of the suits being a limita- 
tion of the shipowner's liability under the provisions of the Act 
of 1 85 1 of the American Congress. These decisions were a definite 
advance in the application of extra-territorial law to extra- 
territorial marine torts. But death claimants having been merely 
admitted to participation in funds voluntarily paid into Court by 
shipowners under statutory proceedings to limit their liability, the 
cases are not authority for the maintenance of direct suit to recover 
for death by negligence at sea. 

Litigation in America concerning the loss of the Titanic 
on April 14th, 1912, has now assumed the same form as the litiga- 
tion concerning The Hamilton and the litigation concerning 
La Bourgogne, in which the above mentioned decisions were 
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respectively rendered. The Oceanic Steam Navigation Company, 
Limited, owner of the Titanic, and a British corporation, has 
undertaken by petition in the American admiralty to limit its lia- 
bility under American law to $91,805.54, an amount representing 
the aggregate of salved property and freight pending, the claims 
asserted against the Company in actions for loss of life and 
personal injuries in the Courts of America running into the 
millions. By the Company's own petition it is asserted that the 
steamship Titanic was a total loss, and that nothing was saved 
from the wreck except 13 lifeboats, together with their equipment, 
and one collapsible boat, which was subsequently picked up by the 
steamship Oceanic and brought to New York. 

When the Titanic sank at sea in collision with an iceberg, 
the vessel had never been in a port of the United States. In 
such circumstances, the Court of first instance at New York 
denied all right of the Company to limit its liability under American 
law. The point had been taken by claimants at the very outset 
that upon the facts shown in the petition Itself, the petitioner's 
right of limitation, if it existed at all, was that granted by the 
terms of the British statute conferring a right of limitation and 
not by the American. And on April 21st, 1913, Judge Holt then 
sitting, it was held below that three universal principles were 
decisive against the limitation claimed by the British Company 
under American law. Those principles were, the Judge said : 
(i) The rule that the law of no nation has any extra-territorial effect ; 
(2) The rule that a ship on the high seas is a part of the country to 
which she belongs ; (3) The rule that liability for a tort is governed 
by the lex loci delicti. 

The Supreme Court of the United States has reached in its 
recent decision an entirely different conclusion than Judge Holt, 
the Court of final appeal holding that the owner of a British vessel 
can legally maintain such proceedings under American law in case 
of disaster upon the high seas where only that vessel is concerned, 
although there are claimants of many different nationalities ; and 
further ruling that this right of limitation exists where there is 
nothing before the American Court to show what, if any, is the 
British law, touching the owner's liability for the disaster, as well 
as where it affirmatively appears in such a case that the British 
law makes a provision for limitation of liability upon terms and 
conditions different from those afforded by the American statutes. 

In consequence of these views it was decided that the Courts 
of the United States will in such proceedings to limit the owner s 
liability, enforce the American law and will not enforce the law 
of Great Britain. 
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Mr. Justice Holmes said in the course of a luminous and 
scholarly judgment delivered by him on behalf of the Supreme 
Court (Mr. Justice McKenna alone dissenting) that : 

"It is true that the Act of Congress does not control o' 
profess to control the conduct of a British ship on the high seas. 
It is true that the foundation for a recovery upon a British tort 
is an obligation created by British lavir. But it also is true that 
the laws of the forum may decline altogether to enforce that 
obligation on the ground that it is contrary to the domestic 
policy, or may decline to enforce it except within such limits 
as it may impose. It is competent, therefore, to Congress to 
enact that in certain matters belonging to admiralty jurisdiction 
parties resorting to our Courts shall recover only to such extent 
or in such way as it may mark out. The question is not whether 
the owner of the Titanic by this proceeding can require all 
claimants to come in and can cut down rights vested under 
English law, as against, for instance. Englishmen living in 
England who do not appear. It is only whether those who do 
see fit to sue in this country are limited in their recovery irrespec- 
tive of the English law. That they are so limited results in our 
opinion from the decisions of this Court. 

" It is not necessary to consider whether the Act of Congress 
may not limit the rights of shippers or American vessels to 
recover for injuries in our waters or on the high seas, so that if 
they sued in a foreign court they could not be allowed to recover 
more than the Act allows if our construction of the law were 
followed. A law that limits a right in one case may limit a 
remedy in another. This statute well might be held to announce 
a general policy, governing both obligations that arise within 
the jurisdiction and suits that are brought in the Courts of the 
United States. It clearly limits the remedy, as we have shown, 
in cases where it has nothing to say about the rights. 

' ' We see no absurdity in supposing that if the owner of the 
Titanic were sued in different countries, each having a different 
rule affecting the remedy there, the local rule would be applied 
in each case. It can be imagined that in consequence of such 
diverse proceedings, the owner might not be able to comply with 
the local requirements for limitation, as it also is conceivable 
that if it sought the advantage of an alien law it might as a 
condition have to pay more than its liability under the law of 
its flag in some cases. But the imaginings of such possible 
difficulties is no sufficient reason for not applying the statute 
as it has been construed; on the whole, it would seem with 
good effect. ' ' 
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The far-reaching significance to the Oceanic Steam Navigation 
Company of this preliminary victory will be appreciated when it 
is noted that the application of the British standard of limitation of 
liability — ;^i5 per gross ton — would have provided for distribution 
among claimants a fund of $2,500,000, as against the trivial 
sum of $91,805.54 thus determined to be the limit of liability if 
the owner of the Titanic is in fact entitled to limit its res- 
ponsibility — an issue not yet decided by the American Courts, and 
whose determination depends on proofs to be hereafter adduced. 
Thus far the Supreme Court has merely sustained the Company's 
contention that the American statute and not the British will 
furnish the gauge of the amount for distribution, provided the 
Company is not precluded by the conditions of the American law 
itself from availing itself of the right of limitation. It is to be 
borne in mind that the right of a shipowner to limit liability under 
the Act of Congress is predicated on the fact that the negligent 
act committed was done without his privity or knowledge. In 
the case of a corporation, the privity or knowledge of the president, 
or other high officer, would of course be the privity or knowledge 
of the corporation itself, and would defeat its right to the exemp- 
tion. Here the Company has appropriately alleged in its petition 
that "the collision aforesaid and the loss, damage, injury and des- 
truction resulting therefrom were due to inevitable accident, and 
were not caused or contributed to by any negligence or fault on 
the part of the petitioner, or of those in charge of the steamship 
Titanic, and were occasioned and incurred without the privity 
or knowledge of the petitioner. ' ' But if it be ultimately established 
that the Company itself was at fault, and that the accident in fact 
occurred with its privity and knowledge, then the Company's 
petition must be dismissed, and in such event its liability will be 
unlimited. The press of New York is authority for the statement 
of one of counsel for the claimants, made since the decision at 
Washington, that the claimants will contend that there was not 
only negligence in the navigation of the Titanic, but that 
J. Bruce Ismay, the executive head of the Company, knew of the 
dangers, wa<= privy to them and nevertheless permitted the vessel 
to continue her course and speed. It is hardly necessary to say 
that the Company, on the other hand, expressly " claims exemption 
from liability, as owner of the steamship Titanic, for the losses, 
damages, injuries and destruction occasioned or incurred by the 
colHsion and sinking aforesaid, and for the daims for damages 
that have been made, or hereinafter may be made, and it alleges 
that it has valid defences thereto on the facts and under the 
provisions of the contracts for the carriage of the cargo and of the 
passengers and their baggage." ,■,.,• 

But it may be here pertinently observed that while the issue 
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of fact has not yet been determined in the Courts of America, a 
jury in England has already awarded damages for the death of 
four of the steerage passengers of the Titanic, having found 
negligence of the Company. The verdicts were rendered in the 
cases of Ryan et al. v. Oceanic Steam Navigation Company, Ltd., 
brought under the provisions of the English Death Statute, called 
Lord Campbell's Act. On review before the Court of Appeal upon 
application for a new trial (The Times Law Reports, Vol. 30, 
Xo. 5, p. 302), a re-hearing was refused and the appeals were 
dismissed on February 9th, 1914. Lord Justice Vaughan 
Williams, speaking for the Appellate Court, said : " There was 
one question common to all these cases — namely, whether the loss 
of the Titanic was due to negligent navigation; and the jury 
found it was. ' ' Considering the question of negligence in fact, his 
Lordship further said that " there was no doubt that the Captain 
of the Titanic had diverted his course and adopted another way 
of precaution to avoid ice of which he was warned by marconigrams 
from the Caroni.i and Baltic," but his Lordship thought it 
impossible to say that there was no evidence upon which the 
findings of negligence could be based, and added : 

" I think that the danger in this case was neither unfore- 
seen nor unforeseeable. There was warning, to my mind, of 
dangerous ice ahead, and the jury might reasonably come to 
the conclusion that in the circumstances a prudent master ought 
thereupon to have slowed down, or even to have stopped, and 
if the master failed to perform this duty he cannot say, 'I am 
excused because the state of things which the ship afterwards 
encountered was unforeseen or unforseeable, ' as the accident 
might not have happened if he had slowed down. ' ' 

And Lord Justice Kennedy, who also delivered judgment, 
arrived at the same conclusion that the appeals should be 
dismissed. 

Now the issue of negligence vel non not having been yet 
adjudicated in America, what then may result to the death claims 
- if the Company presses its petition for limitation of liability under 
American law ? To repeat : A Death Statute has never been 
adopted by the American Congress for recovery of damages for 
loss of Hfe by negligence on the high seas, and no present right 
of recovery therefore exists either by the general maritime law 
of the United States, or by federal statute. If the fund of 
$91,805.54 is finally distributed under the petition of the Oceanic 
Steam Navigation Company, Ltd., the cases of The Hamilton 
and La Bcniygogue will be controlling authority to admit the 
death claimants to participat'on therein. 
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But if, on the other hand, the appHcation to limit the liability 
of the Company is finally disallowed because of the Company's 
own negligence, will there be any redress at all for the death 
claimants ? They cannot, as shown, recover under American 
law; and the period of time limitation under Lord Campbell's 
Act will preclude the institution of new suits in England. 
Will American Judges relieve the asperity of the law of their 
own forum by applying for the benefit of such claimants, in direct 
suits for damages the law of the flag (that is, of Great Britain), 
as American Judges applied the law of France to the case of La 
Bourgogne in proceedings to limit liability ? The future can 
alone determine. Thus far the Supreme Court has dealt only with 
the remedy ; it has said nothing about rights. Its wisdom is 
indisputable in holding that persons who elect to sue in American 
Courts are limited in recovery by the American Statute irrespective 
of foreign enactment. 

Tvi'o phases of existing law of the United States merit special 
comment here. First, the omission to provide a clear and direct 
right of recovery of damages for death by negligence at sea ; 
Secondly, the establishment of the present maximum of pecuniary 
liability as that of the value of salved property plus freight pending. 
The world-disaster of the Titanic throws strong light on both 
of these propositions, and the necessity of reformatory legislation. 

Six years ago I sought to demonstrate the need of a remedial 
statute by Congress to assimilate the law of the United States to 
that of Europe in respect of the right of dependents to recover 
damages for death of a relative by negligence at sea. It is not 
expedient to repeat my reasons here. 

Since my original address was delivered the Maritime Law 
Association of the United States and the American Bar Association 
have continued their earnest advocacy of the proposed reform, 
the arguments for which have been so tragically reinforced by 
the case of the Titanic. The American Congress seems at last 
aroused; and it is believed that the Peters Bill introduced on 
June 17th, 1913, in the House of Representatives, and favourably 
reported with amendments from the Judiciary Committee on 
December 22nd, 1913, will be duly enacted as the law of the 
American Courts of Admiralty. It is entitled " A Bill Relating 
to the Maintenance of Actions for Death on the High Seas and 
other Navigable Waters. ' ' 

But it is obvious, I think, that neither the foreign law nor 
an American Statute can do adequate justice in American Courts 
so long as the standard established by the Act of 1851, furnishes 
the limit of a shipowner's liability. The subject of the limitation 
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thereof has been considered in international conference and the 
draft of an international convention has been already distributed. 
That draft looks to unification of the rules relating to ship- 
owners' liability in the case of sea-going vessels : the only method 
by which justice can be rendered both exact and uniforrn. In this 
reform, too, the Maritime Law Association of the United States 
is actively interesting itself. An able committee was appointed at 
its last meeting in New York on May ist, 1914, to consider the 
general subject of limitation of the liability of shipowners with 
special reference to the proposed draft convention and to report 
thereon to the Association. This great and salutary reform is at 
least in posse. 

The Hague, September 12th, 1914. 



SUPPLEMENT. 



THE PETERS BILL. 



.4 BILL relating to the Maintenance of Actions for Death on 
the High Seas and Other Navigable Waters. 

BE IT ENACTED by the Senate and House of Repre- 
sentatives of the United States of .America in Congress assembled, 
that whenever the death of a person shall be caused by wrongful 
act, neglect or default occurring on the high seas, the Great Lakes 
or any navigable waters of the United States, the personal repre- 
sentative of the decedent may maintain a suit for damages in the 
district Courts of the United States in Admiralty for the exclusive 
benefits of the decedent's wife, husband, parent, child, or dependent 
relatives against the yessel, person, or corporation which would 
have been liable to a suit for damages by or in behalf of the 
decedent by reason of such act if death had not ensued. 

Sec. 2. That the recovery in such suit shall be a fair and 
just compensation for the pecuniary loss sustained to the persons 
for whose benefit the suit is brought and shall be apportioned 
among them by the Court in proportion to the damage they may 
severally have suffered by reason of the death of the person by 
whose representative the suit is brought. 
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Sec. 3. That suit shall be begun within two years from the 
death of the decedent, unless during that period there has not 
been reasonable opportunity for securing jurisdiction of the vessel, 
person, or corporation sought to be charged : Provided, however. 
That after the expiration of a period of two years from the 
decedent's death the right of action hereby given shall not be 
deemed to have lapsed until ninety days after a reasonable oppor- 
tunity to secure jurisdiction has offered. 

Sec. 4. That if a person die as the result of wrongful act, 
neglect, or default occurring on the high seas, the Great Lakes, or 
any navigable waters of the United States during the pendency in 
a Court of Admiralty of the United States of a suit to recover 
damages for personal injuries in respect of such act, neglect, or 
default, the personal representative of the decedent may be sub- 
stituted for the decedent as a party, and the suit may proceed as 
a suit under this Act for the recovery of the compensation provided 
in section two. 

Sec. 5. That in suits under this Act the fact that the decedent 
has been guilty of contributory negligence shall not bar recovery, 
but the Court shall take into consideration the degree of negligence 
attributable to the decedent and reduce the damage accordingly. 

Sec. 6. That this Act shall not affect the rights of shipowners 
and others to avail themselves of the provisions of the laws of 
the United States relating to limitation of liability. 

Sec. 7. That all suits for damages for the death of a person 
caused by wrongful act, neglect, or default occurring on the high 
seas, the Great Lakes, or any navigable waters of the United 
States wherever such death may occur shall be deemed to be within 
the admiralty and maritime jurisdiction of the United States, and 
in all suits in admiralty recovery of damages for death so caused 
shall be had only under the provisions of this Act ; and where the 
death has been caused by wrongful act, neglect, or default 
occurring on the high seas suit for damages shall not be main- 
tained in the Courts of any State or Territory or in the Courts of 
the United States other than in admiralty. 

Sec. 8. That nothing in this Act shall be construed to abridge 
the rights of suitors in the Courts of any State or Territory or 
in the Courts of the United States other than in admiralty to a 
remedy given by the laws of any State or Territory in case of 
death from injuries received elsewhere than on the high seas : 
Provided, That there shall be but one recovery by the person injured 
or bv or in behalf of any of the persons mentioned in section one. 
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COMMITTEE ON THE EFFECTS OF WAR 

ON CONTRACTS BETWEEN PRIVATE 

INDIVIDUALS. 

(Mr. G. G. PHILLIMORE, Convener.) 



QUESTIONNAIRE. 

I. Should the existence of a state of war between one nation 
and another affect contracts already made between their respective 
subjects, either as regards their performance or their temporary 
suspension, or as regards rights of legal action arising in respect 
of them ? Should this rule be applied to all contracts — or only 
to certain classes of contracts ? And if so, which ones ? 

II. Should the existence of a state of war prevent contracts 
from being validly made between the subjects of those respective 
countries ? 

III. Should the subjects of the respective countries be allowed 
during such a state of war to continue commercial or trading 
relations with each other ? And if so, subject to what conditions 
or restrictions ? 

IV. Is it desirable to bring about an international under- 
standing on these questions, and to recommend to the Governments 
that the subjects shall be included in the programme of the next 
International Peace Conference at the Hague ? 



MEMORANDUM. 

I. No Rule of International Law exists upon the question 
submitted to the Committee, unless such a Rule can be taken to 
be established by virtue of the provisions of the Convention on 
the Laws and Customs of War on Land adopted at the Second 
Peace Conference at the Hague in 1907, subsequently referred to. 

The effect of an outbreak of war on the power of the citizens 
cf belligerent states to trade with one another depends on the 
municipal law of their respective states. This has been investi- 
gated as regards marine insurance by the International Maritime 
Committee at Copenhagen in 1913. States fall, in this respect, 
into two, or perhaps three, groups. 



243 

In certain countries it is believed that the State may prohibit 
by special order all trading with the citizens of an enemy state 
when war breaks out, and unless so prohibited such trade is 
permitted. In others, e.g., France, there is a divergence of 
opinion among jurists and there is no express rule of law existing.' 
In others, such as Great Britain and the United States, trade with 
the citizens of an enemy state is prohibited on the outbreak of war. 
But the Government may allow all trade or certain classes of it to 
continue with the citizens of an enemy state by means of licenses to 
trade. Otherwise (i) contracts entered into during a war between 
such a country's subjects and the citizens of an enemy state are 
illegal and cannot be enforced, and contracts made in furtherance of 
illegal trading though not made directly between the citizens of 
two belligerent states are illegal and void : (2) contracts entered into 
by the citizens of one belligerent state with those of another before 
the outbreak of hostilities between their respective states are not 
made illegal by the outbreak of war, but rights arising under them 
and the right of suit to enforce these rights are suspended until 
the war is over, unless the nature of such contracts render theii 
suspension inappropriate or impossible, e.g., contracts of affreight- 
ment or marine insurance, in which they are abrogated. 

It has been suggested by a high British commercial autnority 
{Sir Edward Beauchamp, Chairman of Lloyds, at the Conference 
of the International Maritime Committee at Copenhagen in May, 
1913) that British underwriters can and will carry out contracts of 
marine insurance on enemy goods made before the outbreak of 
war, whether the loss occurs before war begins or during the war, 
and that they are advised by their legal advisers that they are not 
prohibited by law from doing so and will not be committing any 
legal offence or be rendering themselves liable to any legal penalty 
for so doing. This expression of legal opinion has however been 
doubted, and it has been pointed out that if such losses are caused 
by the operations of British warships legislation to prevent such 
payments would most probably be passed as in previous wars.^ 

The provisions of the Hague Convention on the Law of War 
on Land (1907) already referred to, consist of a prohibition to one 
belligerent " to declare extinguished, suspended or unenforceable 
in a court of law the rights of action of the nationals of the hostile 
party." (Art. 23 (h).) The other paragraphs of thi s article are 

1 Cf., however, Despagnet, D. I. Pub. § 517. Autran, Rev. de Droit Maritime, 
t. 29, p. 466, citing oiEcial instruction that—" I'^tat de guerre entralne I'inter- 
diction de toutes relations de commerce avec la nation ennemie." 

2 Reference may be made to Janson v. Driefontein (1902, A.C. 484), where It 
was held that British insurance of foreign goods against capture (confiscation on 
land) by a prospective enemy was valid in England if the loss occurs before the 
enemy is actually at war with Great Britain. Presumably the converse is true. 
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all prohibitions of certain kinds of warlike action taken directly 
against the enemy forces, and appear in the corresponding article 
of the similar Hague Convention of 1899 with regard to war on 
land, which was itself taken from the earlier Brussels Convention 
of 1874. The scope and meaning of this additional prohibition 
has been variously interpreted. Its purpose, the German Delegate 
to the Conference explained, was that it was meant to cover the 
whole domain of obligations by prohibiting all legislative measures 
which in time of war would place the subject of an enemy state in 
a position of being unable to prosecute the execution of a contract 
before the Courts of the adverse party, and the Reporter of the 
Second Commission (the Austrian Delegate) described it as 
defining very happily one of the consequences of the principles 
admitted in 1899. The whole Article was accepted by the plenary 
meeting of the Conference without discussion. German opinion 
has treated it as invalidating the legislation of individual States 
that the consequences of war are that the claims of States or 
their subjects against the nationals of the enemy are extinguished 
or suspended or inadmissible in a Court of Law. American and 
British lawyers have expressed the view that it only refers to 
contractual obligations in the theatre of belligerent activity, and 
cannot be treated as a rule of International Law until such policy 
has been discussed ; and the official view of the British Govern- 
ment is to a like effect so that it does not modify the English 
municipal law above cited. The principle cannot therefore be 
said to have the sanction of International agreement. 

It may however be observed as a fact of importance in the 
present connection that the Hague Convention of 1907 as to certain 
restrictions on the exercise of the right of capture in Maritime 
War, declares inviolable postal correspondence of belligerents what- 
ever its official or private character found on the high seas in 
neutral or belligerent ships, except when proceeding from a 
blockaded port. 

2. The practical effect of this divergence of opinion and 
municipal law is that contracts made with merchants, especially 
insurers, in the States where the former view prevails, involve a 
greater risk in case of war than those concluded with subjects of 
a belligerent State which adopt the other view. 

In view of the international network of modern commerce, 
especially maritime trade, it seems eminently desirable to consider 
whether these opposing views cannot be reconciled by international 
acceptance of Rules by treaty between States which would give 
effect to the considerations underlying the respective principles to 
the extent reasonably necessary in order to harmonize the interests 
of the world's commercial freedom of contract with the political 
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exigencies of States ; and the main question therefore is how far 
a State ought to prevent on its own territory the intercourse of its 
nationals with those of its enemy. 

In considering the above questions, it is necessary to consider 
what is the reason for the rule that war puts a stop to all relations 
whatsoever between subjects (or domiciled residents) of the 
belligerent States, and whether it has any raison d'etre, apart from 
juridical or political considerations. The former considerations 
are academical : the latter of course embrace such considerations 
of national policy as the subordination of commercial interests to 
the necessary privacy for the military and naval preparations of 
the State and the facility afforded by such intercourse for treason- 
able communications. Another view generally recognised declares 
that the proper principle underlying the prohibition of intercourse 
is that one belligerent State has the right to claim that the other 
shall be prevented from adding to its resources in time of war. 
It may however be urged that private trade does not have this 
effect, and that limitations of the freedom of international inter- 
course and trade which would have such an effect are already 
sufficiently provided for otherwise, e.g., by the right of blockade 
which does not interfere with the trade by the other belligerent 
elsewhere than in the sphere of the blockade. It is also recognised 
by International law that the ordinary trade (i.e., not in contraband 
goods) of an enemy State can be carried on without interference by 
the other belligerent through the intermediary of neutral ships or 
other channels of commerce, such as for instance by payments being 
made by the subject of one belligerent State to the subject of the 
other through the means of banks in neutral countries or by ledger 
transactions through a neutral medium involving no transmission 
of goods or specie, and that neither belligerent Government can 
strike at the latter transaction on the ground that the real nature 
of the transaction is a commercial relation between subjects of 
hostile States ; — as in the case of the theory of continuous voyage 
applied to goods sent by a belligerent subject to a neutral country 
for transmission to the other belligerent State. A further con- 
sideration in this connection is whether private property of enemy 
subjects at sea is to be exempt from capture and seizure; but it 
is thought better to keep the consideration of the present question 
apart from such other and larger questions affecting international 
commercial interests, in which international opinion is still sharply 
divided, and for the same reason equally apart from the discussioi. 
of the laws of blockade and continuous voyage above referred to. 

In the particular case of contracts of marine insurance, which 
belong to a class of contract holding a special position of their own 
from the point of view of national policy — because the interest of 
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the insurer in avoiding loss or capture of the property conflicts 
with his national duty to assist the operations of his national forces 
— a distinction may be drawn between (i) losses caused by 
operations of war and (2) losses caused by ordinary risks, and 
war may be considered as an extraneous event affecting the 
former but not the latter : or the view may be taken that all losses 
should be referred to this express provision of the contract itself 
without regard to questions of national policy. There is moreover 
the further consideration arising with regard to all contracts 
between subjects of belligerent States, whether, if the contract is 
allowed to take effect or continue in force, payment upon it shall 
be postponed till the restoration of peace. 

A further consideration in connection with any change of 
governing principle is that if, for example, the British doctrine 
is to be given up in any one respect it is difficult logically to 
resist departure from it in another : but from a practical standpoint 
there seems to be no reason against making distinctions between 
different classes of contracts, and applying the prepared uniform 
international rule to specified ones. 



MEMORANDUM. 
By Professor Th. Niemeyer. 

I. I think that the Questionnaire misconstrues the task of 
our Committee arid the basis of our Association. According to my 
opinion we have to work for the reform and codification of the law 
of nations. We have to find out possibilities of approaching 
nations by means of international law. The question now to be 
treated by the Committee is whether and how far the effect of war 
on contracts might be diminished, mitigated or avoided by means 
of international agreement. Instead of studying this question the 
Questionnaire begins (No. i) by speaking of "establishing or 
upholding the rule that war puts a stop," &c. International law 
could never establish or uphold such a rule. Even if the majority 
of the Committes should deny or set aside any international rule 
restricting the effect of war on contracts (in spite of Art. 23 {h) of 
the Hague Convention) nobody could say that the other rule might 
be established or maintained by means of international law. One 
only could say that upon the question no international law exists, 
and that the effect of war on contracts is governed merely by 
municipal law. On no account is it the function of the International 
Law Association to establish or to recognise municipal law according 
to the anti-international principle of " splendid national isolation." 
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II. The Questionnaire proceeds in the same wrong way with 
Nos. 3, 4, 5. The mistake is most obvious, perhaps, in No. 3. How 
could international law ever close the courts to alien enemies ! 

III. In No. 2 the same mistake is made as in Nos. i, 3, 4, 5 
(verba : "principle, that an enemy should be prevented," &c.). In 
addition to this the Questionnaire misconceives the task of the 
Committee by extending it (lit. (a) and (&) ) to the famous questions 
of blockade, continuous voyage, capture at sea. The real con- 
nection of these questions with the question of contracts may be 
conceded. But first we want distinction and separation. By no 
means the combination of the different subjects proposed by the 
Questionnaire can be accepted. 

According to the opinion expressed unanimously in Berlin the 
29th of November, 1913, by the general meeting of the German 
Branch of the International Law Association, desiring solution of 
the question at issue by means of international agreement, I propose 
to suppress the suggested Questionnaire and to elaborate another 
according to the principles and methods of really international law 
and policy. 

KiEi., 18th of March, 1914. 

MEMORANDUM. 
By Messrs. Loder and van Eysinga. 

In answering the Questionnaire about the effect produced by 
war on the contracts made between private persons belonging to 
belligerent States, we have adopted the point of view of modern 
international law that war is a contention between States (Oppenheim 
Int. Law II. 60) and that consequently " le seul but legitime que 
les Etats doivent se proposer durant la guerre est I'afFaiblissement 
des forces militaires de I'ennemi," as the Declaration of St. Peters- 
burg of 1868 respecting the prohibition of the use in war of some 
projectiles, signed by seventeen States, teaches us. 

Of course we do not deny that war has also an important 
modifying influence on the status of individuals, but this is principally 
true with regard to the public law of individuals, whereas the 
Questionnaire is nearly only relative to the private contracts made 
between individuals belonging to belligerent States. It is now 
already accepted in many countries that the modifying influence of 
war is far less strong in th's part of the law, and as the Question- 
naire puts the question how the law ought to be " de jure con- 
stituendo,'' we feel obliged to examine sharply into every point 
submitted to us and to ask if there is any reason to substitute the 
peace-law by a much harsher war-law. Our conclusion in general 
is a negative one. It is of course understood that we fully recognise 

I 2 
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the right of a State to prohibit in time of war the export of certain 
goods or the right to defend under penal sanction all contracts with 
an enemy State or individual, if by execution of same the enemy's 
position as a belligerent would be strengthened. All contracts of 
such tenor and purpose might be declared null and void. 

After these preliminary statements our answers to the questions 
may be short. 

1. No. In many countries it would only be possible to 
" establish" the rule, as it is impossible to " uphold" anything which 
does not exist. 

2. No. Apart from what has been said, modern war has 
nothing to do with the personal wealth of alien enemies. 

(fl) Even if it were a sound principle that an enemy should be 
prevented from enriching himself in time of war, it would be im- 
possible to prohibit trade altogether, as by the Declaration of Paris 
of April i6th, 1856, trade under a neutral flag, apart from contraband, 
is always free. 

I. No. As every blockade must be an effective one in virtue 
of the said Declaration of Paris, a blockade will hardly ever be a 
sufficient means for preventing a country's trade altogether. 

II. No. The trade of the alien enemy in neutral bottoms is, 
apart from contraband, a lawful trade as has been pointed out. 
Prohibition of payments affected by means of a neutral bank, 
would be in flagrant opposition not only with the vital interests 
of international commerce in general, but also with the principles 
adopted by the diplomatic conferences about bills of exchange. 
We confine ourselves to cite what Mr. Asser, the president of 
these conferences said about this question in the last Session of 
the first Conference on July 25lh, 1910 : " Et m6me si — ce qu'a 
Dieu ne plaise — il etait encore possible de nos jours que sous 
I'influence des passions humaines ou d'un jugement erronne a 
regard de ce qu'exige I'intSret ou I'honneur national la paix fut 
troublee, nous pourrons dorenavant ^tre surs que, grS.ce au 
genereux principe adopte par la deuxieme Conference de la Paix 
et sanctionne par les Puissances la lettre de change Internationale 
pourra toujours circuler librement et que les obligations con- 
tractees par les signataires seront partout considerees comme 
sacrees et inviolables. (Conference de La Haye pour I'unification 
du Droit relative a la lettre de change etc. igro Actes p. 173). 

The question of the continuous voyage has been settled in a 
satisfactory way in the Articles 30 and 35 — 37 of the Declaration 
of London of February 26th, 1909. 

(i) No. Especially not as the enemy trade in neutral bottoms 
is, apart from contraband, free in virtue of the Declaration of Paris: 
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the effect of enemy capture will not very likely be the seizure of 
many enemy merchantmen, but the shutting up of them in their 
own harbours and a prospering neutral trade which takes over the 
work done in time of peace by the enemy ships themselves (Conf. 
Earl Loreburn's Capture at Sea, 1913, p. 23). 

If no agreement could be arrived at to abolish enemy capture 
altogether, a right of pre-emption as established by the convention 
" relative to the status of enemy merchant ships at the outbreak of 
hostilities " signed at the Second Peace Conference for the first 
period of a war, would be a step in the good direction, provided 
that this right were extended to the whole war. Payments could 
be postponed in this case until the conclusion of peace. 

(c) The neutral or enemy character of goods found on board an 
enemy vessel is determined by the nationality of the owner. 

3. No. It seems that Art. 23 (h) of the regulations respecting 
the laws and customs of war on land, already " de jure constituto " 
does not allow any other answer. 

4. None, except as far as may be provided by the insurance 
policies themselves. 

5. No. 



MEMORANDUM. 

By Dr. Strupp. 

To my great regret, I am obliged to inform you that it is quite 
impossible for me to enter into any discussion of the Questionnaire 
as it is now. It is unacceptable, because it disregards (i) the limits 
as made by the Madrid Conference and (2) the purposes of the 
International Law Association. 

Ad I. — The Committee has been instituted in order to examine 
' les effects eventuels de la guerre sur les contrats entre particuliers.' 
Therefore, the first question must be, if there are effects of war on 
contracts. On contracts, not on the relations of private persons in 
general. That question does not belong to our competence. If the 
Committee will examine the question, «/ there are effects of war on 
contracts, it is logical that it should first regard the question : Is 
there an international convention as adopted by some or all States 
of the family of Nations, containing rules about the matter to be 
examined ? If so, has this convention been ratified by some or all 
nations and therefore binding them from the standpoint of Inter- 
national Law with the effect of abrogating municipal law if 
inconsistent with the rules of the convention ? 
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Only, if the answer to this question were negative, need' it be 
examined if it were necessary to elaborate new rules to be proposed 
to the International Law Association. 

Ad 2. — If the International Law Association has adopted 
certain rules, it may be hoped that their adoption as expressions 
of a celebrated private Association with members belonging to all 
nations of the world, would not be withft)Ut influence on the 
respective governments. (Therefore it is erroneous to speak of 
' uphold ' or establish rules !). 

I conclude therefore that there must be elaborated a luw Questionnaire 
taking account of the views exposed here and, as I hope, in the replies of 
the olher members of the\jCommittee . 



Part IL 

REPORTS OF EXECUTIVE COUNCIL 
FOR 1913-14 AND 1914-15. 
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REPORT OF EXECUTIVE COUNCIL, 
1913— 14. 



1. Since the date of the Madrid Conference, Meetings, 
the Executive Council have held four meetings in 
London. 

2. In the sphere of International Arbitration, international 
interest has during the past year been concentrated "^ ' "^^ '°°' 
rather on the schemes propounded for facilitating 
mediation and commissions of inquiry, than on 
tribunals of arbitration properly so called. It 

appears evident that much remains to be accom- 
plished before a Tribunal satisfactory to the whole 
world for all parties and for all causes can be 
brought into being. Meanwhile, all efforts to 
improve and make more effective the practice of 
mediation and the process by which facts can be 
established must be warmly welcomed. The value 
of mediation has been conspicuously apparent in 
the recent action of Brazil, Chili, and the Argentine 
in America. 

3. The Council have been officially informed Peruvian 
of the establishment of a society for the study and °"^ ^' 
furtherance of International Law at Lima, the 
capital city of Peru. All such organisations are 
calculated to do valuable work, and the Council 

trust to hear that much is being accomplished by 
the Peruvian Society, to which it extends a cordial 
welcome. 
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Foreign 
Judgments. 



Deck 
Cargoes. 



Officers. 



4. In accordance with the terms of the resolu- 
tion on that subject carried at Madrid, the Executive 
Council have addressed to H.B.M. Board of Trade 
a communication putting at the service of that 
department the information and opinions collected 
by the Association regarding Foreign Judgments 
and Arbitral Awards, and intimating the desire of 
the Association to support any reasonable steps 
which might forward the interests of commerce 
and of international goodwill. The English members 
of the Committee which is considering this subject 
have had frequent conversations regarding the 
present position, and the best means of furthering 
an international agreement. 

5. Letters were addressed to the various 
Governments represented at the London Congress 
on Safety of Life at Sea, requesting them to instruct 
their delegates to mention the subject of Deck 
Cargoes, and to ask for its inclusion in the pro- 
gramme of that or of a future Congress. The 
Council are glad to report that according to the 
published statements of the President of the Board of 
Trade there is every probability that this will be done. 
The Committee of the American Bar Association on 
Commercial Law also organised a public session 
for the discussion of the matter at Washington on 
June 5th last, presided over by the Hon. E. B. 
James, when there were present representing the 
Association, Messrs. J. Parker Kirlinand J. H. Ralston. 

6. Dr. A. Sieveking has been elected a member 
of the Council, and Mr. R. Vaughan Williams, K.C., 
and Mr. Sydney Leader, members of the Executive 
Council. His Honour Judge Radcliffe resigned his 
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Membership of the Executive on being appointed 
Judge at Oxford. 

7. A message of congratulation on behalf of Berlin 

the Associa;tion was sent to the Berlin Society of comparati 

Comparative Jurisprudence (which was one of the J""^- 
1 J 1 » • ■ T^ ,. prudence, 

hosts or the Association at Berlin in igo6) on the 

occasion of its twentieth anniversary, which also 

marked the completion of 20 years' presidency by 

Geheimerat Dr. Felix Meyer. An appropriate reply 

was received. 

8. Sir Reginald Acland, K.C., His Honour London 
Judge Radcliffe, K.C., and Professor R. Vambery 
were appointed delegates to the London Penal 
Congress to be held in 1915. 



Penal Con- 
gress, 1915. 



g. The Marquis Corsi attended the Inter- Monaco 
national Police Congress held in April, 1914, at congress 
Monaco, as the representative of the Association. 



10. Mr. Alexander (ex-Hon. Secretary), Dr. viennaPeace 
Evans Darby, Professor Zipernowsky and Dr. T. j°°^'^^^^' 
Baty were appointed delegates to the Universal 

Peace Congress to be held in Vienna in September, 
1914. 

11. The following were constituted a Com- Enemy 
mittee on the Effect of War on Contracts between committee 
Private Persons: — Messrs. Autran, Briiders, Loder, 
Niemeyer, Sir F. Pollock, Sir E. Richards, Scott, 
Sieveking and Strupp, to whom were subsequently 

added Baron Descamps, Messrs. U. Bensa, Betts, 
Noble Gregory, Parker Kirlin, Maeterlinck, Vaughan- 
Williams, Vio and Worms. Sir E. Richards agreed 
to set the Committee in motion as Convener. 
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Company 
Law. 



Neutrality 
Committee. 

English 
Committee 
on Maritime 
Law. 

Other 
Committees. 



Hague 
Conference. 



12. The following Committee was appointed 
to consider the papers read at Madrid on Company 
Law and cognate subjects : — Messrs. Baumgarten, 
Bewes, Hamilton, Marais and Trias y Giro, with 
instructions to add to their number a German and 
a Netherlands member. Mr. Leader was also sub- 
sequently appointed to this Committee, and Mr. 
Bewes was appointed its Convener. 

13. The Committee appointed at Berlin in 
1906 to deal with questions of Neutrality and the 
English Maritime Law Committee have been 
discharged. 

14. The Committee on Aerial Law has held 
two formal sittings, and is doing energetic work. 
Baron S. A. Korff, Dr. A. Pearce Higgins and Dr. 
Oliyer have been added to its number, and Dr. 
Evans Darby has resigned. The Committee on 
Extradition has been strengthened by the addition 
of Sir J. Macdonell and Professors Struycken and 
Van Hamel. Mr. J. A. Barratt accepted the con- 
venership in succession to Judge Radcliffe, K.C. 
The Committee on Bills of Lading was similarly 
increased by the addition of Judge Loder, Dr. 
Briiders and Mr. G. Whitelock. Mr. Charteris has 
accepted the convenership of the Committee on 
Territorial Waters (Fisheries). Mr. G. G. Phillimore 
was appomted Convener of the Committee on 
Civil Procedure and Evidence, and Dr. Wilde was 
added to its membership. The last-named Com- 
mittee were instructed to complete the work 
commenced by the late Mr. E. Todd. 

15. The desire of the Association, expressed 
at Madrid, to meet at The Hague in 1914 was 
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given effect to by arrangements being made for a 
Conference from September 7-12, in the " Palace 
of Peace" (Palace of the Permanent Court of 
Arbitration), which has generously been put at the 
disposal of the Association for that purpose. 

16. The Association has to regret the decease Obituary, 
of the following members : — 

The Hon. R. D. Benedict (Washington), Vice- 
President. 

Sir John Gray Hill (Liverpool), Vice-President. 

Mr. Ernest Todd (London), Member of Council. 

Mr. E. EiFFE, Antwerp. 

M. GouBAREFF, Beaulieu. 

The Hon. J. L. Griffiths, London. 

Mr. W. B. HoRNBLOWER. 

Mr. J. H. Levy, London. 

A special word of regret must be spoken of 
Sir John Gray Hill. For many years the Executive 
Council was permitted to enjoy the hospitality of 
his chambers in the Temple for the purposes of 
their meetings. He was an eminent President of 
the Law Society; and as a prominent representative 
of shipping interests constantly advocated the 
unification of maritime law, his contributions 
to debate always being marked by impressiveness 
and force. Such losses are not easily replaced. 
In Mr. E. Todd, who combined both branches of 
the legal profession in his career, the Council have 
lost a colleague whose genial presence was seldom 
absent from their discussions. The excellent work 
which he had initiated for the Committee charged 
with investigating Comparative Procedure and 
Systems of Evidence has been interrupted by his 
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sudden decease ; but the valuable digest of existing 
law which he had begun, will be proceeded with and 
should form a valuable basis for further discussion 
of the subject. Mr. J. L. Griffiths was Consul- 
General for the United States in London, and took 
a prominent part in the London Conference (igio). 
Mr, J. H. Levy was well known as Secretary of 
the Personal Rights Association and as a convinced 
individualist. Mr. Benedict represented a New 
York family very well known in the study of the 
law ; he was a very old member of the Association, 
and contributed valuable papers on maritime 
subjects. 

Finance. 17. The Annual Balance Sheet, as audited, is 

appended. 
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REPORT OF EXECUTIVE COUNCIL, 
1914—15- 



Meetings. 



Hague 
Conference 
Postpone- 
ment. 



Chairman. 



1. Since the date of the Report for 1913-14, 
the Council has held three meetings in London. 

2. At the end of July, 1914, the Council, 
which had the advantage of constant communi- 
cation with the President of the Association, 
Dr. D. J. Jitta, found it necessary to take seriously 
into consideration the advisability of postponing 
the Conference which was to have been held at 
the Hague in September of that year. Upon the 
German Empire becoming involved in the struggle, 
it became obvious that the meeting ought not to 
be attempted : and a circular was issued to the 
members of the Association intimating the indefinite 
postponement of the Conference. The Council 
indulge the hope and belief that the step is a 
postponement only, and that it may be possible 
to hold the Conference in the not remote future. 

3. Early in 1915, Lord Justice Kennedy died 
very suddenly. The deceased judge had been 
Chairman of the Council for six years. He joined 
the Association on the occasion of its visit to the 
United States in 1899, ^"^^ had presided at its 
meetings at Buffalo in 1899 ; at Berlin in 1906 ; 
at Portland in 1907, and at London in 1910. 
Several members of the Council attended the 
funeral service at S. Mary Abbots', Kensington, 
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and the bureau was represented at Highgate 
Cemetery. The Council were at one in adopting 
a resolution expressing their deep regret at the 
sudden loss of their colleague, and their sense 
of the deep and abiding value of the services he 
had rendered to the Association. 

Lord Justice Phillimore consented to resume 
the office, which he had held from igoo to 1908, 
of Chairman of the Council. 

4. Besides the election of Lord . Justice Officers, 
Phillimore as Chairman, the election has been 

made of a third joint Hon. Gen. Secretary — Mr. 
Malcolm Carter, Barrister-at-Law. Much relief has 
thereby been given to the other Hon. Gen. 
Secretaries. 

5. The Papers prepared for the Hague Papers and 
Conference form part of this report. The com- 
pletion of the Catalogue has been delayed through 

the outbreak of the war. It is now circulated 
herewith. 

6. The report of our Committee on General General 

Average 

Average (Principles) was submitted to the Average 
Adjusters' Association, and was dealt with by a 
Committee of that body, which made various 
comments and observations upon it. Their Report 
was received at an Extraordinary General Meeting 
of the Average Adjusters' Association, held on 
July 17th, 1914, but the consideration of action 
was deferred until the Annual General Meeting 
held on May 14th, 1915, and has since remained 
in abeyance. 
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Obituary. 7. The Association has to regret the demise 

of the following members : — 

Rt. Hon. Lord Justice Kennedy, Chairman of 
Council. 

Rt. Hon. the Earl of Jersey, G.C.B., G.C.M.G., 
Treasurer. 

Rt. Hon. Lord de Villiers, G.C.M.G., Vice- 
President. 

Dr. F. C. Autran, Marseilles, Member of Comictl. 

Mr. P. Bogen, Sandefiord. 

Prof. J. C. Gray, Boston. 

Mr. J. Burke Hendry, New York. 

Mr. L. Jourdan, Marseilles. 

Mr. R. S. Stokes, London. 

Dr. Autran, the editor of the Revue de Droit 
Maritime, was an old member of the Association, 
always ready to help its activities in any way 
possible. Of Lord Justice Kennedy we have 
already spoken. The loss of two such authorities 
on maritime and commercial law would always 
be a serious matter. Their indefatigable energy 
and their unwearied kindliness deepens the sense 
of loss, for the place of two such strong supporters 
of the Association cannot easily be supplied. 

Finance. 8. The Annual Balance Sheet, as audited, is 

appended. 

July 16th, 1915. 
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